Pi 
id 
iA 





HAZARD’S 


REGISTER OF PENNSYLVANIA. 


DEVOTED TO THE PRESERVATION OF EVERY KIND OF USEFUL INFORMATION RESPECTING THE STATE. 








EDITED BY SAMUEL HAZARD. 


PHILADELPHIA; JUNE 7%, 1834. 





VOL: XIII-—-NO. 23. 





NO. 335. 





persons who have entered applications for land, and 
have not got them surveyed, ure hereby desired to at- 
tend the deputy surveyor, in whose district the land 
may be, show the same, pay the charges of surveying, 
in order that the same may be returned into the Sur- 


LAND TITLES. 
(Continued from Vol. xii. page 363.) 


When the Land Office was about to open for the lands 
purchased in 1768, the following advertisement was 


published for general epnenetton: veyor General’s and Secretary’s offices, in order for pa- 
Advertisement. tenting (agreeably to an advertisement lately published 
The Land Office will be opened on the third day of | by the Secretary of the Land Office.) By order of his 
April next, at ten o’clock, in the morning, to receive | honour the governor. 
applications from all persons inclinable to take up lands JOHN LUKENS, Surveyor General. 
in the new purchase, upon the terms of five pounds! Butas it concerned the people themselves, a new doc- 
sterling per hundred acres, and one penny per acre, | trine necessarily arose out of this state of things, which 
per annum, quit-rent. No person will be allowed to | willbe considered in its order, Where surveys were 
take up more than three hundred acres, without the | not made in a reasonable time, without confining it to 
special license of the proprietaries, or the governor, | the six months, a principle has grown up, which may 


‘The surveys upon all applications are to be made and 
returned within six months, and the whole purchase 
money paid at one payment, and patent taken out with- 


be termed a constructive abandonment of an inceptive 
right to land. An actual intentional abandonment, it 
would not be in one case out of a thousand, and the law 


in twelve months from the date of the application, with | itself has been declared upon the active pursuit of the 


interest and quit-rent from six months after the applica- 
tion. If there bea failure on the side of the party ap- 


plying, in either procuring his survey and return to be | 


made, or in paying the purchasz money, and obtaining 
the patent, the application and survey will be utterly 


claim, when, after the presumed abandonment, other 
rights have been fixed. This doctrine was essential to 
the settlement .fanewcountry. But when the survey 
was duly made, the principle would not apply; no one 
would be deceived; the land could not be considered as 





void, and the proprietaries will be at liberty to d spose | vacant, and urappropriated, and any neglect in perfect- 
of the land to any other person whatever, And as these | ing the title was a matter solely between the proprieta- 
terms will be strictly adhered to by the proprietaries, | ries, and the holder of the warrant, or application, with 
all persons are hereby warned and cautioned, not to ap- { which, third persons, who were not injured, had nothing 
ply for more land than they will be able to pay for, in | to do. 
the time hereby given for that purpose. | It will be observed, further, that there are several 
By order of the governor, marked distinctions between the applications of 1765, 
JAMES. TILGHMAN. and 1766; and the applications or locations of 1769. In 
Secretary of the Land Office. | the first, it was an immediate applicat‘on, and direct 
Philadelphia, Land Office, Feb. 23, 1769. grant of the land, on a new plan to be sure, but claim- 
N. B. So long a day is fixed, to give the back inhabi- | ing priority from the time of application; and they were 
tants time to repair to the office. numbered as they came in. But the locations of the 
At a special meeting at the governor’s, on Wednes- | third of April, 1769, (for there were many before and 
day, the 25th day of January, 1769, previous to issuing | after that day, which did not fall within the rule,) were 
the above advertisement, present, the governor, Mr. | contingent; they were lottery tickets, and many of them 
Hamilton, the Secretary, Mr. Tilghman, Auditor Gener- | were to draw blanks. Applications or locations were 
al, Mr. Hockley the Receiver General, Mr. Physic, the | admissible, and were received, for the same spots of 
Surveyor General, Mr. Lukens. The Board, assisted | land, from different persons, under various, or similat 
by Mr. Hamilton, took into consideration the terms on | descriptions. They were not numbered as delivered, 
which the office should open for the late new purchase, | but received their number and priority, by the chance 
and are of opinion that the application plan in general | of a lottery. 
be continued, but are ct opinion, that there should be | The settlement system could have no operation; (ex- 
some alteration as to the time of returning the surveys, | cept on one particular line of the purchase under pecu- 
and paying for the land, and taking out patents, which | liar circumstances, which were previded for.) ‘The lands 
is referred to further consideration. ‘had been purchased but a few months preceding from 
It appears by the advertisement above, that no altera- | the Indians; settlements or improvements thereon were 
tion was made as to the time of surveying, and patent- | illegal; nor could any settlement have been made, with 
ing; nor was the limited period, in either of the pur- | any effect, in the winter season, between the purchase, 
chases, or under previous warrants, either as to survey- | and the time of opening the office. All equitable cir- 
ing, or patenting, ever, generally regarded by the peo- | cumstances were therefore out of the question; the 
ple. They were indulged from time to time. As to the | chance was equal to all; and any attempt to obtain a 
proprietaries, no forfeitures were insisted on; and by | preference, by cutting a few trees under the misapplied 
various proclamations and advertisements, after the re- | name of an improvement, would have been a fraud up- 
spective periods, any forfciture may be presumed to | on the adventurers in the lottery, and could not justly be 
have been waved, by demanding the performance of | entitled to any preference. 
theterms or conditions. And on the 25th of April, 1774, | Preferences, however, there were previous to open- 
by a notice, which is filed in the Survevor General’s of- | ing the office; and to a very considerable extent, of the 
fice, it is stated, ‘* Thatas the several deputy surveyors | choicest lands. One of the inducements to the purchase 
propose giving due attendance in their respective dis. | of 1768, was the accommodation of the officers of the 
ee the province the present summer all } provincial regiments, who had served during the Indiana 
ou. XIII, 45 
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campaigns, and were desirous (as they represented, ) to 
settle together. One hundred and four thousand acres 
were appropriated fur this purpose; 24,000 of which 
quantity were for the benefit of the officers of the first 
and second battalions. Large preferences were also 
given to individuals. ‘These were called special grants, 
and were excepted out of the lottery. The officers’ 
lands, proprietary reservations, and special grants, a few 


done, as to prevent any deception on the people, who 
of course avoided these surveys in the descriptions of 
their locativns. 

Every thing was therefore prepared for opening the 
office on the day appointed; the plan was finally adopt- 
ed, and notice given of it. This plan forms the heading 
of the book of locations, and the locations follow it, in 
the order in which they were drawn and numbered; 
each number containing the precise description. 

** The third day of April, 1769, being appointed for 
opening the I.and Office for the new purchase made at 
the treaty of Fort Stanwix; and it being known that 
great numbers of people would attend ready to give in 
their locations at the ssme instant, it was the opinion of 
the governor, and proprietary agents, that the most 
unexceptional method of receiving the locations, would 
be to put them altogether, (after being received from 
the people;) into a box or trunk, and after mixing them 
well together, to draw them out and number them in 
the order they should be drawn, in order to determine 
the preference of those respecting vacant lands. Those 
who have settled plantations, especially those who set- 
tled by permission of the commanding officers, to the 
westward, were declared to have a preference. But 
those persons who had settled, or made what they call 
improvements, since the purchase, shuuld not thereby 
acquire any advantage. 

** The locations, (after being put into a trunk pre- 





the landsin 1758, leaving Susanna, his widow, and sev- 
eral issue, now lessois of the plaintiff, who were all 
young at his decease, but their ages were not ascertain- 
ed. His stock of creatures were sold shortly after his 
death. ‘There was proof by the acknowledgment of the 
eldest son. that at the time of his death he owned one 
bond of £50. 


The interest of the intestate, in the lands, was sold by 
the widow, and Joha Byers, her brother, at public ven- 
due, for £140 10s. And they executed a bill of sale 
thereof, to Robert Taylor, and others, and also an as- 
signment of the original receipt for £10, both bearing 
date on the 11th of May, 1758. The whole premises 
being afterwards vested in Taylor, were conveyed, on 
the Ist of January, 1761, by his administrators, in pur- 
suance ofa sale directed by the Orphans’ court, to John 
Sterling, under whom, by several mesne conveyances, 
the defendants made title. 


Byers and his sister were dead. No letters of admin- 
istration to them were shown in evidence, but their bill 
of sale styled them administrators. Nor were any inven- 
tory, or administration account shown to the court, or 
search made for them. 

The counsel for the plaintiff admitted, that formerly 
equitable titles to lands, under improvements, and even 
warrants and surveys, were considered as personal pro- 
perty, appraised as such in inventories, and settled in 
administration accounts, without any orders of Orphans’ 
court, empowering the administrators to sell; or, in the 
case of wills, without any authority from the testators, 
But they contended, that this usage ceased in 1753 or 
1754, and consequently, that the sale made by the 
administrators in 1758, was not protected thereby. 

The court, after stating the titles of the contending 
parties, observed there was a considerable interval, 
during which equitable titles to lands were not viewed 


pared for the purpose, and frequently well mixed,)‘ in the same light as at present. It was not then suppos- 
were drawn out in the following order by an indifferent | ed, that ejectments, could be supported on the grounds 


person.” 
As the owners of the locations in a great number of | 
cases, mace use of other names than their own, it was 
common to indorse the list given in, with their own } 
names, This circumstance, and the hand writing in the | 
body of the location have frequently been considered 
as of importance; and have, more than once, decided 
the right to the land against the nominal k cator. 
In taking leave of the proprietary regulations, and | 
before we come to consider the legal effect and opera- 
tion of all that has preceded, it may be necessary to ob- 
serve, that notwithstanding the terms of the advertise- 
ment of June, 1765, warrunts continued to issue, upon 
improvements, snd for lands adjoining improvements, 
or old surveys; and applications were adhered to only 
where improvements were not certified. But warrants | 
did not issue for lands in the new purchase until after | 
1772, or in some part of that year; and when the war- | 
rants were there introduced, and at the same period | 
elsewhere, it was geierally the practice to pay the 
whole purchase money at the time of the warrant being | 
granted. { 
A great mass of property in Pennsylvania is held, by 
what is called an equitable title; that is, where, the 
purchase money being unpaid, no patent has issued. It 
was necessary therefore, to recognize this kind of title, | 
as sufficient to support an ejectment. Originally, how- | 
ever, a different opinion prevailed; and the change in | 
the practice can be collected from the following cases. 
Lessee of Patrick Campbell and others v. Lear, Dau- 
phin, October, 1796, before Yeates and Smith, justices, 
ro Reports. Ejectment for lands in Derry town 
ship. 
it appeared in evidence, that David Campbell, on 
the 28th of May, 1748, took out a warrant for 200 acres, 
including his improvement, the interest to commence 
March Ist 1739; He also paid £10, on that day, into 


} 
' 
| 
\ 


instances excepted, were surveyed and appropriated 
previously to opening the office; and so notoriously 
| 


of an improvement, warrant, or survey, the legal title 
being in the proprietaries. Amongst some of the first 
instances, in this court, of a different practice, may be 
reckoned the case of the lessee of George Sprenkel v. 
George Stephenson, at York, May assizes, 1772. 


In more ancient times, such equitable claims to lands 
were ranked as mere chattels, and sold as such by exe- 
cutors, without powers in the wills, and even by exe- 
cutors in their own wrong, and by administrators with- 
out the intervening orders of the Orphans’ courts. Such 
sales formerly made, bona fide, for payment of debts, or 
maintenance of minor children, have frequently been 
sanctioned by courts of Justice. A determination on 
this very point was had at Lancaster June assizes, 1792, 
between Means’s lessee v. Flora, by M’Kean, C, J. and 
in many other cases before the war. 

The titles to many valuable estates depend on sales 
of this nature, and it would be highly inconvenient and 


dangerous now to impeach them The custom of the 
| country ofthat day, was usitata et approbata, snd be- 


came the received law. Indeed the law itself has been 
said to be nothing but common usage. 

But the plaintiff ’s counsel insist that this usage ceas- 
ed in 1753, or 1754. Weapprehend this not to be the 
fact. In Duncan’s lessee v. Walker, determined in 
bank, January term, 1793, the court expressed them- 
selves, that improvements made animo residendi, and 
even warranted and surveyed lands made thirty-five 
years ago, or thereabouts, were generally considered as 
chattel interests, and appraised as such in the invento- 
ries of deceased persons, &c. The verdict was for the 
defendant, but the residue of the case more properly 
belongs to another branch of the law. 

The practice of bringing ejectments has now become 
settled law, though the legal title is in the common- 
wealth; the custom of the country is, in this respect, 
usitata et approbata, and is recognized and adopted in 
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the supreme court of the United States, in Sims’s lessee | the same location, entered in the name of Thomas Grant, 
v. Irvine, 425 466. dated 3d of April, 1769. It appeared in evidence that 
And, in the lessee of Paxton v. Price Bedford, April, | the location was put into the office by Alexander Grant, 
1795, before M’Kean, C. J. and Yeates, J. MSS. Re- | father of defendant, in his name, and that he was then 
ports. It was said by the court, on an objection to the } eleven years old; that the lands were taken up by the 
evidence, That such inchoate rights as applications, | said Alexander and Cornelius, in partnership; and, that 
have been frequently transferred by mere blank in-| sometime afterwards, during the minority of his son, 
dorsements. ‘lhe strict forms of conveyances have not Alexander Grant agreed to sell to Cox the other moiety 
been applied to such imperfect rights; and in the case | of the land for 2u/. part of which was paid: Cox continu- 
of improvements, it is well known, that the sale of them | ed in possession; he had paid the surveying fees. Alex- 
has been proved by parol. ander Grant obtained a judgment againt him for 92. 8s, 
So, in the lessee of Lynn v. Downes, at Fayette, May, | and issued a fi fa. returnable to August, 1773, upon 
1795, before the same judges, MSS. Reports. ‘Thomas } which these lands were levied as Cox’s property. 
Downes, filed an application for 300 acres of land, in. | By the court. We must take notice of the usual 
cluding an improvement, on the 3d of April, 1769. He | practice which has prevailed in the country, to obtain a 
made his willin 1778, and devised the land to his widow | title of lands from the late proprietary officers. The 
and children. The only part of the case material to the | rule which obtained amongst them, that a person should 
present question, is as follows: not be permitted to take out a warrant, or location for 
On the 21st of October, 1788, the widow and execu- | more than 300 acres of land, was probably first introduc- 
trix, and three of the children, convey their shares and | ed to prevent the ingrossing of real property, and was 
interests to Benjamin Brashiers, and his heirs, in consid. | perhaps continued afterwards for the emolument of the 
eration of 20s. an acre; and on the 28th of March, 1789, | officers. But we well know, that, in general, the name 
Brashiers, by an assignment, endorsed on the furmer | in the location was merely nominal, and used as a kind 
bill of sale, ‘* Sells and transfers all his right title and | of scaffolding for building up a formal and regular title. 
interest, in the within writings, to Andrew Lynn, (fa-| ‘The person whose name was used stands as a mere 
ther of lessors of the plaintiff,) for va'ue received,” | trustee for him who took out the warrant, or entered 
without using any words of inheritance therein. the location, and paid the surveyors, or other officers, 
It was contended for defendant, that Brashiers’ deed, | The latter is the cestui g’use. It has been long settled 
containing no words of inheritance, passed no more than | that one purchasing lands in the name of another, and 
an estate for life to Lynn, which was now s;ent; and | paying the money, it is a resulting trust. (See 1 P. 
therefore the plaintiff shewed no title to the lands, ‘The | Wms. 321. 1 Wils. 21. 1 Eq. Ca. abr. 380. 2 Eq. Ca, 
rule of law was so clearly settled, that in deeds the | abr. 744. 1 Atk. 60.2 Atk. 150.) ere Alexander 
word ‘‘heirs” was so indispensably necessary to vest | Grant made use of his son's nme, merely for the pur- 
an estate in fee simple, it could need no animadversion. | pose of obtaining the title, and having sold to the plain- 
But, by the Court. The operation of applications | tiff, his sale must be established. 
and surveys thereon, is best explained by the usage of | And in Fogler’s lessee v. Gobach, Dauphin, October, 
the state; and as that usage alters, so will the law. No | 1796, (MSS. Reports,) Smith, J. held the same doc- 
such titles are known in England, and the strict rules of | trine. He said it had always been understood in Penn- 
law there, are inapplicable to our system. An applica | sylvania, that one entering a location in the name of 
tion is the mere inception of a title, on which no more | another, it shall enure for the benefit of the party ap- 
is paid than 7s. 6d. the mere office fees of entering it.| plying, without other proof. So, in the case of the fa- 
It vests a mere equitable interest in the party, the legal | ther making application in the names of his children, it 
estate remaining in the commonwealth in trust. ‘Ihe | shall be presumed to be for the use of the father. The 
right is eventually completed by obtaining a patent. practice of the proprietary Land Office first introduced 
We have often seen, that rights under arplications | this system of taking up lands, and the effects of it have 
and warrants, have been assigned by blank endorse- | been generally understood. But as this trust is founded 
ments, and that the sale of improvements has taken place | on mere presumption, I think it may be repelled by 
by payment of money, or the delivery of a specific ar- | evidence of the contrary reputation of the country be- 
ticle by way of consideration; and such transfer and | ing opposed to it in particular instances. (1 Ld. Raym. 
sales have always been established. ‘his point was re- | 511. 
solved at Bedford, during our present circuit, in Paxton’s Of the law respecting improvements. 


lessee v. Price. This subject has been already noticed, From the 

In the instance before us, the subject matter must be | peculiar circumstances attending the settlement of a 
considered; and Brashiers’ assignment conveys to An-| new country, it has at present grown into importance, 
drew Lynn, all his right, title and interest, in the with- | Though singular in its origin, it has gradually grown 
in writings. It refers to the other conveyance, on which | into a system, which has been moulded by time and 
it is endorsed. | common sense, into an intelligible and reasonable branch 

The intention of the parties is clear. The title | of settled law. It may hereafter form a striking fea- 
passed fora valuable considera'ion, and the money paid, | ture in the history of property; but in times not very 
raises an use, which chancery would carry into execu- | remote, it must inevitably become obsolete in practice 
tion. It operates as a statute conveyance; and we ap-| anduse, Asin the country from which we derive the 
prehend, that the vendor would be considered as a trus- | principles of our laws, it is no longer necessary to in- 
tee for the vendee, and consequently, that all his equi-| quire whether some powerful baron acquired the pos- 
table interest passed to the ancestor of the lessors of the | session of a manor or a castle, by the grant of his sover- 
plaintiff. Verdict for plaintiff. eign, or by force, or by fraud; so, in the course of time 

And in Lowrey’s lessee v. Gibson, before cited, it | it may be altogether unnecessary to inquire into the 
was said, that even warrants might pass by parol. | particular origin of our titles. 

And a devise of an improvement, in 1745, without | An attentive examination of the minutes of the Bozrd 
words of inheritance, held to vest a fee. Lessee of | of Property, commencing in the year 1765, will shew 
Green v. Creamer, Supreme court, December, 1798, the great consideration shewn to improvements by the 
MSS. Reports, S. C. 3 Dallas, 477. proprietaries themselves; and a variety of instances ap- 

A location entered by one person in the name of ano-. pear in which regular warrants and appl cstions have 
ther, such nominal person is to be considered as a trus- given way to mere improvements without other title. ; 
tee for the person who made the entry. | ‘The first judicial report we have on this subject, is 

Thus, in the lessee of Cornelius Cox v. ‘Thomas Grant, | the lessee of Patrick Campbell v- Benjamin Kidd, at 
Northumberland, May, 1792, before W’Kean, C. J. and | Carlisle, Cumberland county, June 1774, before Chew, 
Yeates, J. Both Plaintiff and defendant claimed under! C. J. and Morton, J. MSS. Rep. 

















336 





Thomas Orbison settled on the lands in dispute,in 1748, 
cleared 14 acres,builta cabin and barn thereon,and—oth- 
erwise improved the same; that in doing this he was not 
in the least obstructed by the neighbours haying inter- 
fered with the lines, or claims of none of them; and that 
onthe 21st of February, 1750—1, he sold his improve- 
ment to John Gilmore for £20. Gilmore, on the 26th 
of May, 1753, sold the improvement to the lessor of 
the plaintiff for £60, who continued in possession of 
the same, until his house was burnt by the Indians in 
1759, 

This evidence was objected to. It was said, the im- 

rovement offered on the part of the plaintiff can give 
him no legal title, without acquiring some right under 
the proprietaries. ‘Ihey are the owners of the soil,and 
unless they grant away the lands, no improvement 
thereon, or settlement by consent of a neighbourhood, 
can give aright. The title, if it can be termed one, is 
founded on a trespass, from which the plaintiff can de- 
rive no benefit, either in law orequity. Besides, more 
lands are claimed by the plaintiff than what he has ac- 
tually improved and settled on, and the ejectment is 
brought in consequence of such claim. Can he recover 
the adjacent wood land under his claim? And how 
shall his claim be restrained within proper bounds? The 
defendant’s counsel therefore moved for a nonsuit, and 
cited 1 Burr. 119. Plaintiff in ejectment must have 

both the right of possession, and the right of property, 

Buller 108. If defendant prove the title out of the les- 

sor of the plaintiff, it is sufficient for him. 

For the plaintiff, it was said, that this province, and 
particularly the more remote counties, owe their pre- 
sent flourishing state to the doctrine of improvements. 
The original proprietor, Mr. Penn, gave general invi- 
tations. throughout Europe, for adventurers to come in, 
and settle on his lands. And the proprietary officers 
have uniformly encouraged improvements since the set- 
tlement of the province; and have constanily given the 
pre-emption of improved lands to the first settlers, or 
to those who claimed under them. The people, there- 
fore, justly considered this preference as due to im- 
provers, and the conduct of the proprietors establishes 
the oustom as the law of the land. The rigid rules of 
law which have obtained in England respecting real 
property, cannot be applicable, in every particular, to 
the circumstances of this province. Such principles 
would be similar to those of the unskilful physician, 
who prescribed the same medicines to different disor- 
ders and constitutions. Should we judge by the rules 
of the English constitution, the titles of many very va- 


luable tracts would be destroyed for want of naturali- 


gation in the original grantees, many of whom were fo- 
reigners, It is agreed that there is a wide difference 
between improvements made since the Indian pur- 
chases made in 1736, and 1754, and that in 1768. In 
the lands granted by the latter, it is acknowledged on 
all hands, that improvements give not the shadow of 
title. ‘The advertisement issued from the Land Office, 
and the opening that office shortly after for the benefit 
of appliers, must clearly take away any pretence of im- 

rovements founding a title to lands bought in 1768. 
But the case is different with the other purchases. The 
Land Office favoured improvers of these lands, and 
gave a tacit consent to settlements made according to 
the usage of the country. Persons obtaining warrants 
could not lay them on improved lands; they were con- 
sidered as ‘‘appropriated.” 

Old improvements have been sanctified by the adju- 
dications of courts of justice. At Northampton, at 
March term,.1769,in Hoover’s lessee v. Shreeder,the 
plaintiff recovered under a mere improvement, though 
the doctrine now contended for was then warmly press- 
ed, An improvement was established, and took place 
of a patent, in Myers’ lessee v. Heffinfinger, at Nisi 
Prius, at Lancaster, in November, 1768; and at Nisi 
Prius, at York, May, 1772, in an ejectment brought by 
Gearge Sprenkel v. Gearge Stevenson,an improvement 
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was given in evidence on the part of the plaintiff, 
though made within the reputed bounds of Springets- 
bury manor; and this, too, against a patent, accompa- 
nied with along possession. Numberless are the cases 
wherein this doctrine has prevailed in the different 
courts of Common Pleas. 

An ejectment is a possessory action; and it is settled, 
that one having a right of possession may recover in 
such action, though the title may appear in a third per- 
son, Vaughan 239. Cro, Eliz. 322, 438. Cro. Jac. 457. 
Cro, Car. 58. 1 Wils 72, 272. 2 Wils: 338—9. They 
also cited 4 Rep. 26, ab. Lessee of copyholder for a 
year may maintain an ejectment against a stranger, un- 
der the custom. Cro, Car. 169, Lands may be apper- 
taining to a messuage. 

By the Court. There is a jus proprietatis, anda 
jus possessionis. One having the latter right, may, in 
some instances, recover an ejectment, though he has 
not the legal title, asin the case of a disseisor before a 
descent cast. Did the dispute concern improved lands 
only, the plaintiff should recover the possession. For 
improvers of lands purchased of the Indians in 1736 and 
1754, under circumstances similur to the present, have 
the most equitable claim to a confirmation of their ti- 
tles. The encouragement given by the proprietors 
and their officers to improvements, have clearly ex- 
pressed their assent to the usage, and is such a sanc- 
tion as amounts to an implied contract on the part of 
the proprietors, that they will grant the lands to such 
persons on the usual and common terms. Were the 
proprietors to refuse the terms so offered to them by 
an improver, chancery would decree a specific per- 
formance against them. Itis certain, however, thata 
right to improved lands will not carry an indefinite 
claim to adjacent, unimproved lands. The grand dif- 
ficulty here, will be, admitting the improvement offer- 
ed to the jury on the part of the plaintiff, to found an 
equitable title to the improved lands, whether that ti- 
tle should also prevail as to unimproved circumjacent 

| land, necessary to accommodate the improvement, and 
to be ascertained by a jury; or whether such woodland 
should be determined by the proprietary officers, and 
be solely judged of by them? 

Though the granting lands to improvers be highly 
agreeable to the principles of reason, and natural jus- 
tice, yet, stric/e jure, such improved lands, until an of- 
fice right is obtained,may be considered as vacant. The 
| term ‘‘ appropriated” in warrants, does not relate to 
improved lands, but rather seems to refer to lands sur- 
| veyed for the use of the proprietors. ‘The distinction 
between improvements made since the three Indian 
purchases, has been well taken by the plaintiff’s coun. 
sel. To lands granted under the first two purchases, 
the bona fide improver has an equitable title. Under 
the latter, an improvement can give no preference, or 
shadow of title. Ifanimprover of lands in England, 
when entered on by another, cannot recover the pos- 
session from the wrong doer, the title being in a third 
person, yetin this province such a one surely may, and 
ought t»> have relief from the peculiar circumstances 
and settlement of the country. In this case the posses- 
sion of the plaintiff should be the sole object of the ju- 
ry. Verdict for plaintiff—and the court ordered that 
his counsel should have liberty to move the court at the 
day in bank, to give evidence (if they think it regular 
and proper) of the practice of the country and Land 
Office, with respect to the quantum, or proportion of 
adjacent unimproved lands, properly claimable, or 
grantable under improvement rights. 

The doctrine of improvements was most fully con- 
sidered as well by the court, as the counsel, at Wisi Pri- 
us, at Washington, May, 1795, in Howard’s lessee v. 
Pollock and Burk, before M’Kean, C. J. and Yeates, J. 
(MSS. Reports. ) 

Matthew Karr made a small improvement on a plan- 
tation in 1768, by deadening a few trees, and making 
some brush heaps, In the succeeding year, Joseph 
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Proctor came up, and settled near him. Some differ- | 1134,) declares, that no persons claiming lands in con- 
ences arose between them, but at length they mutually | sequence of any prior settlement,improvement or occu- 
fixed on a line between themselves, and agreed that it | pation, without other title, shall recover the same, un 

should be marked. This was accordingly done, and | less they have had the peaceable possession thereof 
Proctor built a snug cabin, cleared six acres of land, within seven years before action brought; with a pro- 
lived thereon two years, and raised grain during that | viso, in favour of persons driven from their possessions 
period. He then sold bis improvement to the lessor of | by the savages, &c. Now it is evident, that here is a ne- 
the plaintiff for 302. who possessed himself thereof, | cessary implication from the words of the law, that an 
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and lived thereon three years, until he was driven off | 


by the savages. 


Karr sold his improvement to one Charles Burkham, 
who again sold to Pollock, one of the defendants; Burk 
is the tenant of Pollock. It was offered to prove the 
consentable line shewn by the two original settlers, by 
several witnesses, and to establish that Pollock knew 
of this boundary when he purchased, and that he was 
forewarned not to go over it. 

Exception was taken to this testimony. 

The plaintiff must recover according to his title at 
the time of the demise laid in the declaration, which is 
on the 2d of October, 1780. If his title then was not 
good,it shall not defeat the equitable title of defendant, 
by improvement, aided by a warrant dated 20th of Ja- 
nuary, 1785, and a survey made on the 17th of Februa- 
ry following, before the commencement of the suit. 

Whatever effect subsequent laws may be supposed 
to have on the doctrine of improvements, they cannot 
affect the present question, which must be judged of by 
the existing law of 1781,(chap.929.) It is also remarka- 
ble, that the act of 30th of Dec. 1786, (chap. 1248,) re- 
cites, that settlers were not secured in their pre-emption 
rights,by the law of Ist of April, 1784, and affords them a 
temporary advantage, which has since been continued 
by subsequent acts. If under any previous law, or es- 
tablished custom, the titles of improvers had been fixed 
and ascertained,there could have been no necessity for 
passing this act. 

It was answered by the plaintiff, that though he con- 
ceded he could recover only according to his right at 
the time of the feigned lease; yet different acts of the 
legislature, expressive of their sense of improvements, 
had shewn in what light real settlements should be 
viewed, and were declaratory of former established 
usages. It was not meant to carry the improvement 
doctrines to the wild extremes to which they were 
brought shortly before the Revolution; but that a bona 
fide improvement, made animo residendi, pursued in all 
its stages, and never abandoned, had certain benefits 
annexed to it from the uniform practice of the Land Of- 
fice, and of courts of justice, was now the generally re- 
ceived opinion of the western country; and it was ap- 
prehended, these advantages were sanctified by divers 
laws of the state, 

The state of Virginia recognized by a municipal re- 
gulation of May 3d, 1779, actual settlers, ‘* who had 
made a crop of corn, or resided on the lands for one 
year before January Ist, 1778,” as freeholders of that 
commonwealth, and entitled to the farms they occupied, 
not exceeding 400 acres. An unfair advantage would 
be had against the Pennsylvania settlers, particularly 
those near the disputed territory, unless a similar doc- 
trine was extended to them also. The public adver- 
tisement, on opening the Land Office for the new pur- 
chase, onthe 3d of April, 1769, commonly called the 
preamble to the lottery,explicitly declares,that ‘*Those 
who had settled plantations,should have a preference.” 

The act of Ist of April, 1784, opening the Land Of- 
fice, states, in sect. 1, the equal justice due to all per- 
sons holding lands, that they should have equal oppor- 
tunities of completing their titles; and in sec'. 3, directs 
that each applicant shall produce a certificate, specify- 
ing whether the lands are improved, or not, that inter- 
est may be charged accordingly. 

The funding law of the 16th of March, 1785, (chap. 

126,) directs that improvements shall be subject to 
taxation, and thereby recognizes those claims. 

The limitation act of 26th of March, 1785, (chap. 


| ejectment may be maintained under a prior settlement, 

|improvement, or occupation, where there has been a 

| possession within seven years next before the com. 
mencement of the suit, by the party, his ancestors, or 
predecessors. 

Asto the argument drawn from the penning of the 
preamble of the act of 30th of December, 1786, it may 
be obviated, by considering that it arose from the 
abundant caution of the legislature, and from some 
former decisions at law. 

By the Court. Cases of improvements depend on a 
great variety of circumstances, all of which must be 
taken into consideration by a jury. The practice of the 
late proprietary Land Office, and divers laws since the 
Revolution have annexed to them certain claims; so 
that they may be now classed among the imperfect 
rights to lands. It is a matter of fair argument, when 
the testimony is given, what will be its operation. We 
will therefore hear the evidence. It is a more favyoura- 
ble case than improvements generally are, there being 
an agreed line between the parties, ifthe plaintiffshould 
bring home the knowledge of that fact to Pollock, be- 
fore he purchased. ‘The jury found a verdict for the 
plaintiff; and established the agreed marked boundary. 

Besides the laws cited, see the act for raising 5,700, - 
000 dollars,passed 10th of October, 1779, (chap. 855,) 
which declares, in sect. 11, that lands held by improve- 
ment, are thereby made taxable.—An act for emitting 
500,000/. in bills of credit, passed 7th of April, 1781, 
(chap. 928,) which enacts, in sect. 7, that, together 
with the guarantee of the state, so much asshall be suf- 
ficient of the arrears due for land, granted, or claimed 
by virtue of warrants, locations, surveys, or any other 
title, that might be deemed good and valid, according 
to the law, custom, or usage in force under the late go- 
vernment, shall be pledged as a fund out of which the 
said bills of credit shall be redeemed, &c.—Act passed 
5th of April, 1782, (chap. 953,) instituting a Board of 
Property, to hear or determine in all cases of controver- 
sy touching escheats, &c. rights of pre-emption, pro- 
mises, imperfect titles, or otherwise, which may arise 
in the Land Office.—Act passed 12th of March, 1783, 
sect. 6, (chap. 996.)—Act passed 22d of April, 1794, 
(chap. 1755,) sect. 2, directing that no warrants shall 
issue after 15th of June, 1794, for the lands therein 
mentioned, except in favour of persons claiming under 
some settlement and improvement.—Act passed 22d 
September, 1794, (chap. 1773,) sect. 1, declaring, that 
after passing of the law, no applications shall be receiy- 
ed in the Land Office, for any lands,except such where- 
on a settlement has been, or thereafter shall be made, 
grain raised, and a person or persons residing thereon. 

In the lessee of Smith v. Brown, Fayette, May,1795, 
formerly cited, on the point of the note respecting Vir- 
ginia certificates of settlement, M’Kean, C. J. in his 
charge to the jury, on the improvement point of the 
case, observed, that “To give an improvement any 
equity whatever, it must not have the smallest cast 
of an abandonment.—So wild and extravagant have 
been the notions of many people about improve- 
ments, that it is not easy to define them. In the 
language of the act of 30th of December, 1786, (chap. 

| 1248,) it is understood to be ‘‘ an actual personal, resi- 

| dent settlement, with a manifest intention of making it 
a place of abode, and the means of supporting a family, 

| and continued from time to time, unless interrupted by 

| the enemy, or by going into the military service of this 
country during the war.” 


The chief justice then pro-eeded to give an account 
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of the origin of improvements,and the state of the Land | 
Office at a particular period, from which the editor has 
in some degree dissented, upon an investigation of cer- 
tain facts already exhibited.—But the reader will be 
able to form his own judgment, upon a full view of | 
the whole subject, and of the different sentiments | 
which have, from time to time, been expressed respect- | 
ing it. 

There are three kinds of rights; (he adds) jus pro- 
prictatis, jus possessionis, and jus vagum, or an imperfect | 














claiming under Owings. About 1783, he applied to 
Adams to purchase his improvement. 

The plaintiffs’ counsel offered to prove, that Owings 
had entirely given up his claim, before the survey in 
1765, but were stopped by the court, who said there 
was already given full and satisfactory evidence of an 
abandonment. Owings quitted his cabin in 1763, and 
never returned, nor claimed the land. Under a war- 
rant like the present, not precisely descriptive of par- 
ticular lands, and when there was much vacant land in 











right; settlements may be ranked among the latter spe- | the forks of Dunning’s creek, a fair bona fide settle- 


cies; it isa right to a pre-emption. 

William Penn, the first proprietary, died in England, 
in 1718, and his son Thomas continued in his minority | 
until 1731.—Richard, his other son, until 1732. In this | 
interval their Land Office was shut up, so that during 
that time, warrants and patents were not regularly | 
granted by the commissioners of property, for transfer- 
ring lands to applicants. 

To further the settlement of the then province, with- | 


ment, made before the survey, and continued from 


| time to time, unless interrupted by the enemy, would 


be entitled to the preference. Here no less than 850 
acres were surveyed undera 400 acre warrant. But 
circumstanced as the case is, the plaintiff’s title must 
necessarily prevail, Verdict for the plaintiff, instan- 
ler, 

And, in the case of Thomas Sturgeon’s lessee y. 
Alexander Waugh, before the same judges, Dauphin 


in that period, tickets, signed by one of the cémmission- | county, October, 1799. Inejectment, for 46 acres of 
ers of property, or by the secretary of the Land Office, | land, in Lower Paxtang township, an abandonment of 


came into practice. Hence it would seem sprung im- 
provements. 

The old rule being once relaxed, greater liberties 
were taken by the people, and emigrants from abroad 
often seated themselves on vacant lands without permis- 
sion, and made valuable improvements. The usage of 
the proprietary I.and Office was favourable to these set- 
tlements.—The interests of the proprietaries were pro- 
moted; and the pre-emption of the lands they occupied, 
was generally considered as belonging to the settlers. 
The inhabitants of the frontier counties, in particular, 
availed themselves of the usage, and in many instances 
went much further than was ever intended by the lords 
of the soil, or their officers. He then referred to the 
acts mentioned in the preceding case, particularly the 
limitation act, which, he said, presupposes, that under 


the received usage, arecovery might have been before | 


legally had under a prior settlement, improvement, or 
occupation where there had been an attendant posses- 
sion within seven years before the suit brought. The 
former custom of granting the lands to real improvers, 
is clearly hereby recognized. 

‘¢Improvements must not have the smallest cast of 
an abandonment.” Thus in Neave’s lessee v. Edwards 
and Wisegarver, Bedford, June, 1799, before Yeates 
and Smith, justices. (MSS. Reports. ) 

Ejectment for one messuage, six acres of meadow, 
twenty acres of arable land, and one hundred and forty- 
six acres of woodland, in Bedford county. 

The plaintiff claimed under a warrant to James Cald- 
well for 400 acres in the forks of Dunning’s creek, in- 
cluding his improvement, in Cumberland county, dated 
3ist of May, 1763. A survey of 850 acres and allow- 
ance by Richard Tea, 16th of May, 1765, and sundry 
mesne conveyances. It being afterwards discovered, 
that the survey included, patented lands, held under an 
elder right, a warrant or re-survey was obtained, upon 
which a re-survey was made by George Woods, on the 
third of May, 1776, containing 586 acres and 125 
perches, excluding the patented lands, but including 
the defendant’s house and claim, which were also com- 

rehended within the lines of the original survey. 

The defendants produced witnesses, who swore, that 
in August, 1762, one Robert Owings made improve- 
ments on the land, by building a small cabin, clearing 
a field of near two acres, inclosed with a brush fence, 
and planting corn thereon. In the spring following, 


an improvement for 36 years, the party living at no 
great distance even if the limitation act created no legal 
bar, was adjudged to form an insepara>le obstacle to a 
recovery. In England, a long possession without a 
deed, is preferable to an ancient deed without posses- 
sion. The rule holds with much greater force in new 
| countries, where the community are peculiarly inter- 
| ested in the cultivation of the soil, and manual labour so 
| much enhances the value of real property. Such are 
the grounds of policy in the law, and such have been 
the uniform decisions of courts of justice, to prevent 
| litigation on slight pretensions, and give security to 
| landed titles. MSS. Reports. 

And, by M’Kean, C. J. If one in possession has a 
| legal title, and sells toa purchaser, bona fide, and with- 
out notice, an equitable title by improvement shall not 
affect him; nor indeed ought it to go to the jury in evi- 
| dence. {See Talb. Ca. 187, 258, 260. 2 Freem. 43, 
|3 Chan. Ca. 123, 2 Blackst. Com. 329, 337.) Cherry’s 
| lessee v. Robinson, Fayette, May, 1795. (MSS. Re- 
ports. ) 


In the lessee of Hugh Neilly v.Benjamin M’Cormick, 
Allegheny, May, 1779, before Yeates and Smith, jus- 
tices, (MSS. Reports.) In ejectment for lands, on a 
mere improvement right, a witness proved that the les- 
sor of the plaintiff had a small nursery, and trees dead- 
| ened on the land, about 22 years before the bringing 
| of this suit. 


The defendant’s counsel objected, that the action 
cannot be maintained on the prior settlement right, with- 
| out other title, unless the plaintiff, his ancestors, or 
predecessors, have had the quiet and peaceable posses- 
sion, within seven years next before bringing the ac- 
tion, under the limitation act of the 26th of March, 
1785, section 5. 


The counsel for the plaintiff answered, that an inqui- 
sition of forcible entry, and detainer had been found 
many years ago against the defendant, in Washington 
county, and had been removed to the supreme court, 
where it remained untried, and that consequently the 
possession of the defendant must be deemed tortious; 
and moreover, this was a case on the frontiers, where 
the inhabitants had been driven off by the savages, 

But, by the Court, Why have you not gone on with 
your indictment, and obtained possession thereon? If 
you have been forced from the lands by Indians, or 











{ 





the settlers. were driven off by the Indians; Owings left} others, you might have brought ) our ejectment before 


the place among the rest, and never returned. 


the 26th of March, 1790. The case is clearly within 


In 1776, Robert Adams, jun. understanding that! the limitation act. The courts not being open has been 


Owings had relinquished all claim, came to the old im- 
provement, and cleared a small spot for hemp seed. In 
the succeeding year he raised another small cabin, and 
was then driven off by the Indians. Wisegarver lived 
about three miles distant, and took possession, but not 


held no answer toit. 1Lev. 31. 2 Salk. 420. 1 Keb. 
157. When the time once begins, it runs over all 
mesne acts, such as coverture and infancy. (1 Stra. 556. 
Plowd, 355. 4 Term. Rep, 306, 310, 311, 312.) Plain- 
tiff nonsuit, 
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tat this time to be debated. The warrant- 
holder has precluded himself from deriving his equita- 
ble title of improvement beyond the day called for in 
his warrant. The decision will conduce to good mo- 
rals, and serve as an additional proof of the old adage, 
that honesty is the best policy; and we will not deviate 





An improver may also abandon his improvement, by | cannot permit i 
his own act, in obtaining his warrants. 

Thus, in the lessee of Richard Carrol vy. Robert An- | 
drews, Washington, October, 1800, before Yeates and 
Smith, justices, (MSS. Reports, ) in ejectment for one | 
messuage and 150 acres of land, on the waters of Ten | 
Mile creek. from it. 


It was admitted, that the lessor of the plaintiff, and | So, in the lessee of Gotlied Reigart, and Conrad Ha- 
Samuel Parkhurst, under whom the defendant claim- | verstock, and Christiana Samuel, before the same 
ed, originally held the lands in question by improve- | judges, at Bedford, November, 1803, (MSS. Reports. ) 
ment rights. The plaintiff claimed under an application entered 

The facts turned out in evidence as follow. | November 17th, 1766, and asurvey thereon made 10th 

Stephen Carter settled on the lands in 1785, built a | of April, 1790. The defendants claimed under a war- 
house and barn, planted a nursery, and cleared about 30 | rant dated 2d November, 1774, whereon interest was 
acres. He took out a warrant, and obtained a survey | to commence from the Ist of March, 1767, a survey 
of 400 acres and allowance in 1787,by Thaddeus Dodd, | made thereon, 27th of December, 1785, and a patent 
an assistant surveyor under David Reddick, Esq. Two | dated April 15th, 1786, 
years after, he removed to the Miami, leaving his farm | The defendant’s counsel offered to shew a settle- 
under the care of Samuel Parkhurst,to be sold or rent- | ment made on the lands in question in 1761,and contin- 
ed. Parkhust, as his agent, on the 25th of November, | ued since that time. 

1790, conveyed to the defendant 400 acres and allow- It was objected that he could go no further back than 
ance, as surveyed under Carter’s warrant, in considera- | 1767, when the interest on his warrant commences. 
tion of £140. ‘The defendant afterwards, on the sug-| The defendants replied, that they m ght shelter 
gestion of Daniel M’Farland, procured Carter’s war- | themselves under a settlement, prior to the period of 
rant to be returned unsatisfied; and on the 18th of De- | interest commencing as expressed in their warrant, al- 
cember, 1794, obtained a new warrant for 400 acres on | though a plaintiff out of possession was bound thereby, 
the head waters of Ten Mile creek, adjoining the lands | and cvuld not do so. 

of Richard Carrol and Lawrence Craft, at 50 shillings | By the Court. There can be no just ground of dis- 
per hundred acres, upon which 406 acres and allow: | tinction between the two cases. When either the plain- 
ance were surveyed by John Hoge, on the 9th of Ja- | tiff or defendant attempt to defraud the commonwealth, 
nuary, 1796. | by not charging themselves with the full interest from 

Previous to the last warrant, the lessor of the plain- | their respective periods of improvement, it must at least 
tiff made a settlement and improvement on the lands | operate as an abandonment of their claim for such in- 
in question. termediate time as they have dropped; and we shall 

The court said, that they had been led into the evi- | hold them bound thereby. Bothrinstances must rest on 
dence of the improvement made by Carter, by the | the same uniform principle. If, indeed, the defendant 
opening counsel; but had the facts been fully stated, does not shew his warrant or application in evidence, 
they would not have permitted such evidences to have | and it is not produced by the adverse party, the defen. 
been given under the circumstances of this case. | dant may rest on his possession, and prove his settle- 

The conduct of the defendant was a fraud on every | ment from its first commencement, Circumstanced as 
citizen of the State; instigated by avarice, and the low | this case is, the objection must be sustained; and so 
cunning of M’Farland, he has abandoned his elder and have been our decisions. 
better title, under Carter’s warrant, and he must now The evidence having been gone through, it appeared 
be concluded by bis warrant of 1794, as for improved | that the lessor of the plaintiff had been guilty of gross 
lands, Though evidence has been received of valuable | /aches, and the charge being decidedly for defendant, 
improvements made by Carter, it cannot avail the de- | the plaintiff suffered a nonsuit. 


fendant, who, by his own voluntary act, has defeated | And mentioning an improvement in an application is 
his claim thereto. |mere matter of description, if the party do not state 
The defendant’s counsel then relied on the bill of | when it began; and he abandons his equity of improve- 


sale from Parkhurst, of the warrant right and survey of | ment, by not paying back interest from the time of its 
Carter, and offered to shew by parol evidence, a pur- | commencement, and evidence of the improve ment must 
chase from Parkhurst of the improvement right. | be overruled. So held by Yeates, J. circuit court, 

But, by the Court, How can you entiue yourself un- | Bedford, October, 1807, in Coxe’s lessee vy. Ewing, and 
der a warrant, which you have obtained a return of as | others, (MSS. Reports.) Although it was warmly con- 
unsat@fied? Can you relinquish your interest under it, | tended by defendant’s counsel,that applications of 1766 
and yet retain your right against the commonwealth, | were not within the rule,and that back interest was ne- 
whom you have attempted to defraud? One may lose | ver calculated on applications; and that it would he 
an honest debt by playing a trick to come at it; as by | highly unjust, that one should suffer in his claim to 
adding a seal to a note, which was sufficient without it. | lands by reason of his conformity to the regulations or 
(2 Vern. 162.) You have produced a written convey- the proprietary officers, over whom he had no control, 
ance from the agent of Carter, and are precluded from | The court said, that the regulations of the Land Office 
shewing the transfer by oral testimony.— Verdict for the | in 1766,seem to have blended the proprietary interests, 
plaintiff. with those of the poorer c'ass of the community, who 

The same principle is recognized in Merchants’ les- | might not have ready cash to advance for the purpose 
see vy. Millison, before cited. And in the lessee of John | of taking out warrants, but who, by the addition of la- 
Nicholls v. William Lafferty, Allegheny, November, | bour to the value of the soil, would give a permanent 
1801, before the same judges, (MSS. Reports.) The | security for the payment of the consideration money. 
defendant claimed under a warrant to William Harvey, | The new institution, however, cannot be regarded as a 
dated 27th of July, 1785, including an improvement | variation of the rights of the proprietaries, or the duties 
made by William M’Murray, interest to commence from | of individuals. Warrants have been taken out for im- 
Ist ef March, 1780. | provements after 1766, which fully evince the mode of 

The defendant’s counsel proposed to examine wit-| procedure, when improvements previous thereto, were 


nesses asto the improvements made by M’Murray an- | intended to be secured. The old consideration and 
tecedent to the Ist of March, 1780, on the lands in 


question. ik 
But, by the Court, This point has been so often de- 
cided, and even in some cases apparently hard, that we 











uit 
rents are specified therein, as the terms on which ah 
warrants issued, It follows, that such improvements 
cannot be adduced to establish a title to the lands ante- 
| rior to such application. 
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On the foregoing case, it is to be observed, that the | The point was, however, reserved at the plaintiff ’s in- 
nd taken by the counsel for defendant, was entire- | stance, but itdoes not appear to have been again stir- 

ly mistaken. By a reference to the proceedings intro-| red. But if the point should arise in other cases, the 
ductory to the opening of the office on the new plan, | reconsideration of it would not be precluded; but it 
in 1765, particularily the advertisement of seven- | would be still open tora more solemn decision. 
teenth of June, 1765, it will appear, that every} In Nicholl’sv. Holliday, before cited it was held, that 
person desirous to settle any vacant Jand purchased of | an early settlement, accompanied with a subsequent 
the Indians, and not appropriated to the proprietaries’ | warrant and survey, is preferable to a prior warrant and 
use, were to apply to the secretary, who, instead of | survey. 

ranting a warrant, was to enter the persons’s name, The plaintiff settled on the land in 1774, and bu'lt on, 
with the date of his application, and the description, or ) and improved it, and constantly resided in a cabin very 
location of the land. And they were to attend the de-| near the land in dispute, except when the inhabitants 
puty-surveyor, at a time to be appointed, to shew him| were driven off by the Indians. A consentable line was 
the land, and have it surveyed; and to pay interest from } established between this place and a tract whereon one 
six months after the date of the application.—Every | William M’Manimy lived, whose house was about half 
idea of improved land is here excluded. a mile from the acknowledged boundary. 

But, all persons possessing, or claiming lands, on ac- Nicholl’s on the 22d of March, 1798, took out a war- 
count of any settlements, or improvements, whether on | rant for 380 acres, including his improvement, &c. in- 
the east or west side of Susquehanna, were to make | terest te commence from the first of March, 1774, and 
application, and to bring with them authentic certifi- | obtained a survey thereon of 380 acres and 48 perches, 
cates, of the nature of their improvements, and the | on the 6th of September, 1799, whereof 108 acres were 





time when their settlements first began. So, although | 
the office was closed on the west side to any application | 
for unimproved lands for one year, it was open to appli- 

cations for improved lands. 

And, on the Ist of August, 1765, it was resolved,that | 
the secretary give warrants to such persons as have 
built on, and resided on the land they apply for, and | 
have a just claim to, as an improvement, bringing a cer- | 
tificate from a neighbouring magistrate, or other satis- | 
factory proof of the nature of the improvement, and | 
first settling thereof; when the interest and quit rent is | 
to commence. But if no such proof was made, it was | 
to be entered as an application; the deputy was to re. | 
port on the return of Survey, and then warrant to issue, 
if approved by the governor. 

And, on the third of October, 1765, the deputy-sur- | 
veyors were particularly enjoined either in applications | 
for land as unimproved, or on warrants for improve- 
ments, since the opening of the office on the new plan, 
to report with the return of survey, where they found 
any improvements on the land, and fully to inform | 
themselves, and report when such settlement and im. | 
provement first began. 

The office opened, generally, on the west side, on | 
the same plan, August Ist, 1766. The Land Office, 
therefore, unquestivnably had it in view, to detect 
frauds in the two cases: Ist, where, in warrants, the | 
time of the commmenceent of the improvement was not 
truly stated; and, 2d, where the application called for 
no improvement, or, no certificate was produced where 
an improvement was part ofthe description. Applica- 
tions, therefore, to cover lands antecedently improved, 
were frauds upon the Land Office. And if the survey 
was returned without a reference to such improvements; | 
the fraud was two-fold. And the principle applied to | 
all other cases, must apply in its fullest force, to the ap- | 
plication of 1765 and 1766 and later inthe old purchases. 

Yet where the survey on a prior indescriptive war- 
rant, covered the whole of the defendant’s claim, as | 
well that which had been actually improved and settled | 
previous to such survey, as the adjoining woodland, 
which was an act never sanctioned by the Land Office; | 
in the same case, the improvements, antecedent to the 
defendant’s application, were so far admitted, as to | 
show the invalidity of the plaintiff’s survey. Such sur- / 
vey, the judge added, if it included the real bona fide | 
settlements of third persons, would not have received 
the sanction of the Land Office, or of the country, from | 
their uniform usages. May not such evidence be ad- | 
mitted, to show, that the plaintiff ’s survey could not le: | 
gally take effect? It is true, that by going into this 
testimony, the defendants will derive a degree of bene- | 
fit from improvements, the equity of which they seem | 
to have abandoned. But this appears inevitable, and 
flows as a necessary consequence from the investiga- 


} 





claimed by William Harvey, which included the lands 
in dispute, but no one had lived hereon until 1785. 

The defendant claimed under a warrant to William 
Harvey, dated 27th of July, 1785, including an im- 
provement made by William M’Murray, interest to 
commence from Ist of March, 1780, and a survey 
hereon of 108 acres, made on the 30th of June, 1786. 

By the Court. Has not enough been shown, to evince 
that the plaintiff has the earliest and best possessory 
right, and must necessarily recover? He claims under 
a bona fide settlement eleven years earlier than the de- 
fendant’s warrant, uniformly pursued and continued, 
which must embrace the 108 acres in dispute, and to 
this he unites a title by a warrant and survey, paying 
interest to the commonwealth from his first improve- 
ment. 

The jury gave a verdict for the plaintiff, instanter, 
(MSS. Reports.) 

No actual settlement, subsequent to an adverse sur- 
vey, can confer a title; or be received in evidence. 
Eddy’s lessee v. Faulkner, Allegheny, November, 1803, 
(MSS. Reports) which will be referred to more at large, 
in another part of this note. 

An improver of lands taking out an application, in- 


| cluding his improvement, and obtaining a survey, is 


thereby concluded, and cannot hold contiguous lands 
under the same improvement right. Lessee of John 
Holmes v. Thomas Kay, Bedford, November, 1803, be- 
fore Yeates and Smith, justices, (MSS. Reports. ) 

Improvements made on lands, after an early, descrip- 
tive, adverse warrant, and a survey returned, cannot be 
received in evidence against a distant owner. 

Thus, in the lessee of Frederick Pigou vy. Nicholas 
Nevill and James Graham, at a circuit court, at North- 


_umberland, October, 1805, before Yeates, J. in eject- 


ment for 450 acres of land, in Buffalo township. 
‘the plaintiff claimed under a descriptive warrant, in 


' the name of Ludwig Karcher. dated 25th of October, 


1774, and a survey made thereupon on the 27th of 
April, 1775, which was returned into the Surveyor 
General’s office, on the 12th of March, 1776. 

The defendant’s pretensions rested on a later descrip- 
tive warrant, granted to Conrad Sharpe, on the 26th of 
October, 1774, and a survey thereon made 8th of Nov. 
1774, but the time of its return did not appear, 

The defendants showed in evidence, without opposi- 
tion, that Sharpe came upon the lands in October, 1775, 
cleared three or four rods square, fell some trees, plant- 
ed a few apple seeds, and raised pait of a cabin four 
logs high. ‘They then offered to prove the extent of 
the improvements made on the lands since October, 
1775, up to the time of bringing the ejectment, in 1800, 
which was opposed. 

Yeates, J. I am constrained to overrule the testimo- 
ny. Improvements made on lands in dispute; after an 


tion of the validity of the survey made for the plaintiff. | adverse early descriptive warrant has issued, and a sur- 
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vey made thereupon which has been returned into the tion, whose case was entitled to a different considera- 
Surveyor General’s Office within 104 months after-| tion. ‘This leads me to the second point, the true con- 
wards, can give no pretence of equity against the dis- | struction of the terms proposed by the Land Office. 
tant owner, and can only serve to mislead the jury. | Although it had always been the policy of the proprie- 
Verdict for the plaintiff. To the same point see Cal- | tariesand the legislature to discourage settlement on 
hoon y. Dunning, 4 Dallas, 121-2. | lands not purchased of the Indians, because it gave of- 


{ 


The doctrine of improvements will be occasionally | oe 7 a and might produce war, ett 
mentioned, with reference to certain acts of Assembly, | _ oa a of war between Great Britain and the - cy 
at the close of this note. It remains only to notice the | a ; page 1 ren _e ba ae eee vd 
printed authorities on this point. | a . 1 ' - anc the ones a ittst urg an 

great lakes, it became extremely convenient, and al- 

M’Curdy v. Potts, 2 Dallas, 98 This case is of little, | most necessary that there should be a chain of inhabi- 
if any importance; and the principal point of it has} tants on the military roads leading from the settled 
been differently decided, subsequently, by the same | country to the western waters. For this purpose the 
judge, in cases already noticed. | commanding officers of the British forces had been in 


Buchanan’s lessee v. M’Clure, adjudged in July, | the habit of granting licences to settle, and in many in- 
1808, depended on the lettery applications of Sd of | Bie om persons sented themselves without licenses, but 
April, 1769. The plaintiff’s number was later than | oe te nasa y eee : meaty Ragnar 
that of the defendant, but he endeavored to support his | co ™ pee es ae ee ae =a wert = kind 
claim to preference, by asettlement made onthe land | H ee ws _ ae ee ” to- 
after the purchase made of the Indians in 1768, and be- | of settlement had taken place, chiefly, but not alto 


: 7 ; Q <} fo]. | Sether, inthe western parts of the state. It is to be re- 
aan: ime of opening the office, the 3d of April fol | marked too, that many of those who had settled without 


| licence, were entitled to favor, because they had relin- 

The judge who tried the cause, charged the jury, | quished their settlements in consequence of an act of 
that this settlement and improvement gave a preference | assembly passed in the spring of the year 1768, and a 
to the settler, even against an application properly de- | proclamation issued by the governor in pursuance of it. 
scribing the land; and that No. 2, accompanied with | It was thought reasonable therefore, that a preference 
such settlement, was entitied toa preference over No. 1, | should be given, on the opening of the Land Office to 
and the jury found a verdict for the plaintiff. (he judge | ‘*those who had settled plantations, especially those 


~ 


on the motion for a new trial, adhered to this opinion, 


for reasons given at large inthe report. The chief jus- | 


tice, and two other judges were of a different opinion, 


and the judgment of the court was delivered by the | 


chief justice, 


‘rhe terms on which the office was opened, were stat- 
ed at large, (as they are before given.) ‘he counsel 
for the appellee have made two points. 1, That the 
settler was entitled to a preference by the law of the 
land, of which the proprietaries could not deprive him. 
2, That he was entitled to a preference by a fuir con- 
struction of the terms on which the office was opened, 
3d of April, 1769. 

Title by settlement has always been favored, and un- 


te . : | 
der proper restrictions it deserves favor; but it must , 


not be supported to the destruction of all other rights. 


It cannot be denied that the lite proprietaries, who | 


were absolute owners of the soil, had a right to make 
sules, and to grant rights on what terms they pleased. 
If they had thought proper to grant no kind of -right, 


but on payment of the purchase money, neither the le- | 


gislature, nor the courts of justice could have controlled 
them, Butas they had been in the habit of encouraging 
poor settlers, who were in the beginning unable to pay 
any money, this practice at length grew into a right, 
and what had originated in benevolence became the law 
of the land, I speak now of the lands sold by the pro- 
prietaries prior to the year 1769. ‘The last purchase 
made by them of the Indians, was at Fort Stanwix, 4th 
of November, 1768. In opening their office for the sale 
of these lands, they determined to give no preference to 
persons who settled between 4th of November, 1768, 
and 3d of April, 1769, ‘To have given such preference, 
would in a great measure have defeated the equitable 
intention of putting all persons on an equal footing. 
Nor could there be any just cause of complaint against 
the regulation adopted by the Land Office. Only a few 


who had settled by permission of the commanding offi- 
cers to the westward,” 


Had the proprietary order stopped here, there might 
| have been some ground for arguing that the words of 
| the order included all settlers, prior to the opening of 
| the office, however different their cases or merits might 
| be. But, to take away all doubt, the order proceeds to 
_exclude certain settlers by negative expressions, viz. 
‘Those who had settled, or made what they call im- 
provements since the purchase.” It is contended that 
these negative words are to be restricted to those persons 
| whoonly made trifling improvements, without having set- 
tled plantations. But neither the expression, nor the rea- 
son of the thing, justifies this restriction,the words “those 
whu had settled,” include all kinds of settlement: and 
the reason of the order, ¢s before explained, certainly 
| demanded that no preference should be given to any 
kind of settlement made after the purchase. 


I have hitherto considered this matter as if it were a 
| new point. But that is far from being the case. It has 
been understood ever since the opening of the office in 
| 1769, that those persons who settled between 4th of 
November, 1768, and 3d April, 1769, were entitled te 
no preference. The Board of Property determined so 
in the case of the very land now in dispute, on the 26th 
of March, 1770. The same principle was laid down by 
chief justice Chew, before the Revolution, in Camp- 
bell’s lessee v. Kidd, and by chief justice M’Kean, and 
other judges of the supreme court since the Revolution, 
in Thompson’s lessee v- Beeler, and Sheerer’s lessee v. 
M’Clure; and it is admitted that this has been the uni- 
form opinion and course of decision at Nisi Prius, Now, 
although the point has never been brought before the 
court in Bank; yet, when a principle affecting titles to 
land has been supported for near forty years, by repeat- 
ed decisions at Nisi Prius, from which no appeal has 
‘been made, it appears to be so incorporated with the 


or eee 


months intervening between the purchase, and the no- | Jaw as to render it dangerous to touch it. A new trial 
tice of the opening of the office; and those months in-| was awarded. 1 Binney, 385. 
cluding the winter, when improvements cannotbe car-| if the plaintiff claims under an improvement right 
ried on toa great extent, it was imprubable that any one | only, he cannot support an ejectment, unless he has 
could have been induced to go to a considerable ex- | peen in possession within seven years before the suit 
pense, under an idea that he would obtain a preference } was brought. Burd v. the lessee of Dansdale, on error 
by settlement. 19 Binney, 89, 

But there was a class of settlers of another descrip- | 


(To be continued.) 
Vox XIII, 46 
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PROCEEDINGS OF THE STATE CONVENTION . Luzerne. ‘ 
Sharp D. Lewis, Charles Dorrance, Hezekiah Par- 
sons, Anning O. Chahoon. 





The Convention of Delegates from the Citizens of | 
Pennsylvania, opposed to Executive usurpation and | : a 
abuse, assembled in the court-house in Harrisburg, on | Lycoming, Potter & M’ Kean. 

Tuesday, May 27, 1834. | A Davidson, John P, Schuyler, Wm. Wilson, Rob, 

The convention was temporarily organized by calling | ©: Hall. Lehiok 
Henry Frick of Northumberland, to the chair, and ap- : a it ¥ 
pointed Neville B. Craig of Allegheny and George Har- | Matthew Selfridge, S. Balliot. 
rison of Bucks, Secretaries. | Mercer. 

The following Delegates appeared and answeredto| 5. C. Tait, Robert M’Cormick. 


their names, Mifflin. , 
Adams. Richard Miles, Wm. Patton, Wm. Cummins, John J. 
Jacob Cassatt, James Wilson, James McSherry, M’Coy. la 
Thadeus St R. G. H aw. ° 
eaten bese aie ae Richard B. Jones, Thomas M. Jolly, John Freedley, 


Thomas Bakewell, Joseph Patterson, George Darsie, | George Richards, George W. Roberts, Joseph Hun- 
Thomas Williams, Neville B. Craig, Samuel Church. sicker, 


Bedford. Northampton, Pike & Wayne, 
George Denig, James M. Russell, Alexander King, George Weber, Peter S. Michler, James W. Chap- 

John A. McCoy, Daniel Washabaugh. man, John Jordan, jr., Evan Rees, J. Jenkins Ross. 

Berks. Northumberland. 

J Peter Addams, John Beitenman, John Kaucher, John Henry Frick, John B. Boyd, Andrew M’Reynolds, 
oe Si ties John Vincent, James Pollock, William A. Lloyd, 
Smith Cunningham, William B. Clark. Philadelphia City. 

Bradford. John Sergeant, Joseph R. Ingersoll, John M. Scott, 
James P. Bull, Isaac Mver. John S. Riddle, Joseph M’Ilvaine, Josiah Randall, J. 
A Bucks. Price Wetherill, James Crissy, Frederick Fraley, Elihu 


Joseph Hough, James Worth, Joshua Barker, Wm. Chauncey, Charles W. Churchman, Edward Olmsted, 
Green, Samuel! Carey, Mathias Morris, George Harri- Alexander Ferguson, J. Scholefield, James Hutchinson, 


son, Anthony Taylor, James Kelly, C. N. Taylor. Nathan Sargent, W. M. Meredith. 
Butler. Philadelphia County. 
Robert Cunningham, Alfred Gilmore. 


: Bernard M’Creedy, William Wagner, Nath’l C. Fos- 

es , Chester. ter, Geo. P. Little, William Fitler, Thomas Rotch, Wil- 
William Darlington, John D. Steele, C. A. Buckley, ‘liam Wister, George K Dubb, David Woelpper, Bela 

Charles Brooke, John H. Bradley » Joseph Whitaker, Badger, Andrew Young, John Lentz, Henry C. Corbit, 

= Lee, Samuel Irwin, M. Stanley, Benjamin | John Britton, Alexander Quinton, Michael Day, J. 
1 . 


; Simon Cohen, Richard Coe. 
Columbia. . 


Perry. 
George A. Frick, L. G. Bancroft, Joseph Paxton, John Rice, A. C. Harding, R. R, Guthrie, P Ritner. 
William G. ar Schuylkill. 
‘entre and Clearfield. | Christopher Loeser, Geo, N. Eckert, Michael Greaff, 


John Foster, William Houston, James Irwin, John | Andrew Russell. 


Blanchard, Jas. Potter, S. M’Cormick. | Susquehanna, 
Crawford. :  Heney Drinker, William Jessup. 
John B. Wallace, Henry C. Bosler, John Dick. | Union. 
Cumberland. Simon Shaffer, William Cameron, Nerr Middles- 


John Reed, Samuel M’Keehan, G. W. Woodburn, | warth, George Weirick, William L. Harris, Robert P. 
Gabriel Heister, Jacob Ritner, James H. Devor. | Maclay. 
Dauphin. | Venango & Warren. 
Henry K. Strong, David Krause, John Cameron, | William Raymond, Andrew Bowman, 


George Fisher, Henry Shubart, ‘Martin Kendig, Wm. | Washington. 
H. Doll, Benjamin Jordan, Richard T, Leech, Joseph | Joseph Lawrence, John H. Ewing. 
Moody, James Simonton, J. Potter. York. 
h ‘ Delaware. | Calvin Mason, Adam Glosbrenner, Frederick Eichel- 
Thomas Smith, Wm. Eyre, jr. berger, Wm. M’Ilvaine, Philip Smyser, Charles Bishop, 
. Erie. s ' | Robert Nebinger, Wm. Diven, A. J. Glossbrenner, 
Thomas H. Sill, George A. Elliott, John Vincent. . ; h . 
Franklin. | The following committee was then chosen to nomi- 


Thos. G. M’Culloh, Thos. Chambers, John F. Den-  "*¢ the officers of the Convention. ; 
ny, Andrew Thompson, Frederick Boyer, John M’- | Nathaniel C. Forster, Jos. M’tlvaine, John S. Rid- 


Westend. dle, David Woelpper, Geo. Louis Mayer, Thomas 
Huntingdon. Smith, John D. Steel, Richard B. Jones, Joseph Hough, 
John Stewart, J. M. Bell, J. Geo. Miles, D. McMur- P. S. Michler, Christopher Leoser, Peter Addams, 
trie, jr-, John Williamson, Henry L. M’Connell. Geo. Fisher, Calvin Mason, Jacob Cassat, Samuel Mc’. 
Juntete. | Keehan, James Potter, Hezekiah Parsons, Asher Da- 
Alex. Patterson, James Mathers. vidson, Henry Drinker, Geo, Denig, James Taylor, 
Redtens. | Jobn H. Ewing, Joseph Patterson, Robert Cunning- 
James Taylor. i ham, Wm. B. Clark, Geo. A. Elliott. 
Lancaster. Adjourned to 3 o’clock, P. M. 
George Louis Mayer, Wm. Wright, Samuel Grosh, o 
Joseph Konigmacher, James Porter, John F. Long, Tuesday, May 27, 1834. 


James Hopkins, Samuel O. Jacobs, Edward Parker, | The Convention met at three o’clock according to 
Jacob Kirk, Gabriel Davis, Jacob Huber, Thomas G. adjournment. 


Henderson, Benj. Mellinger. Mr. Fisher, from the committee for that purpose, 
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reported the following officers, which were unanimous- | 


ly elected. 
President. 


JOSEPH LAWRENCE, of Washington county. 


Vice President. 
Ner Middleswarth of Union; « 
Henry Frick, Northumberland; 
John Vincent, Erie; 
James M’Sherry, Adams; 
George Harrison, Bucks; 
Fred’k Eichelberger, York; 
Neville B. Craig, Allegheny; 
Samuel M*Keehan, Cumberland; 
J. M. Russell, Bedford; 
Samuel Grosh, Lancaster; 
Peter Addams, Berks; 
David Woelpper, Philadelphia. 
Secretaries. 
David Krause, Dauphin; 
John Williamson of Huntingdon; 
Thomas M. Jolly, Montgomery; 
William Jessup, Susquehanna; 
Edward Olmsted, Philadelphia; 
Samuel C, Tait, Mercer. 


On motion of Mr. Morris of Bucks, the following re- 
solution was agreed to: 

Resolved, That the Rules of the House of Represen- 
tatives of this State be adopted for the government of 
this Convention, 

On motion of Mr. Read of Cumberland, it was 

Resolved, Vhat a committee of seven persons be ap- 
pointed to prepare an address to the people of Penn- 
sylvania, The chair appointed the following commit- 
tee, viz: John Reed, Joseph McIlvaine, Henry . M’- 
Connell, T. G. M’Culloh, Thomas H, Sill, John H. 
Ewing, and Matthias Morris. 


May 29. 





| 
| Convention met at 10 o’clock, A. M. 

Mr. Sergeant from the committee on resolutions, re- 
| ported the following: 

Resolved, That it is the duty and the right of the 
citizens freely to express their opinions, upon the con- 
duct of those entrusted with power, and in times of dis- 
tress, and suffering,and danger, brought on by the acts 
of any department of the government, it is their right 
and their duty, by ail constitutional means, to endeavor 
to correct the abuses that exist, and to prevent the 
mischiefs that are threatened; and for that purpose to 
unite their efforts, so that when the day of appealing to 
the ballot box shall come, the appeal may not be made 
in vain. 

Resolved, That the numbers, zeal and harmony of 
the members of this Convention,and the patriotic spirit 
which has pervaded its deliberations and its acts, have 
afforded us the most sincere satisfaction; and together 
with the fact, that so many of those who compose it, 
were but recently of the party which supports the Ex- 
ecutive, furnish the most convincing evidence that a 
change has taken place in Pennsylvania; that the love 
of country and attachment to the Constitution has pre- 
vailed over party attachment and devotion to a man; 
and that at the next elections, this patriotic State will 
be found on the side of the Constitution and the laws, 
associated with her sisters, Virginia and New York, and 
with them contributing to the success of the great cause 
of constitutional freedom. 

Resolved, That in the next elections for Congress 
and the Legislature, it be deemed an indispensable 
qualification of candidates, that they are heartily op- 
posed to Executive usurpation, truly attached to the 
representative system as established by the Constitu- 
tion; and ready to support the rightful authority of both 
Houses of Congress, against the encroachments, me- 


Resolved, That a committee of eight be appointed | naces and assaults of the Executive, 


to prepare resolutions expressive of the sense of this 
Convention in relation to public affairs. The chair ap- 
pointed the following, viz: John Sergeant, Thadeus 
Stevens, James P. Bull, James Hopkins, Wm. M’Ilvaine, 
James Taylor, George Weber, and John F, Denny. 

Resolved, That a committee of seven be appointed 
to prepare a memorial to Congress for redress of 
grievances. The chair appointed the following, viz: 
Joseph Patterson, William Darlington, Joseph R. Inger- 
soll, John B. Wallace, James Wilson, A. C. Harding, 
and Alexander King. 

John Sergeant, submitted the following resolution: 

Resolved, That the refusal of the President of 
the United States to receive committees of our fellow 


Resolved, That it be earnestly recommended to our 
| fellow citizens, throughout the commonwealth, along 
| with zeal and energy in the great and good cause, to 
| cultivate a spirit of conciliation and mutual respect; and 
| that it be further earnestly recommended to them, to 
| distinguish with their high approbation and confidence, 

every member of Congress or of the Legislature,by what- 
bonnet name he may have been chosen, who in his station 
ihas faithfully resisted Executive usurpation and abuse, 
| and firmly maintained the rights of the people. 
| Resolved, That it be also earnestly recommended to 
| our fellow citizens in their respective districts and 
}counties, to adopt all such measures as may be calcu- 

lated to ensure success—to establish committees of cor- 
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citizens, who respectfully waited upon him from va- | respondence, and to maintain a communication with 
rious quarters to offer to him information upon the ef- | each other, for mutual encouragement, information and 
fect of his measures,and to request that his policy might | support, throughout the State. 

be changed, so as to relieve the country from the se-) Resolved, That in removing from office William J. 
vere distress he had brought upon it, was as contrary | Duane, Esq. late Secretary of the Treasury, because in 
to true wisdom, as it was to the regard that is due to | the exercise of a power committed to him by law, he 
the rights of the citizens, and equally betrays a weak | would not violate his judgment and his conscience, and 


mind and a despotic temper,already surrendered to the 
dominion of flatterers, and unable to bear the plain lan- 
guage of Republican simplicity and truth. 

The resolution was ably advocated by Mr. Sergeant, 
after which, it was on motion of Mr, Reed of Cumber- 
land, referred to the committee of Resolutions, 

Adjourned to meet at 10 o’clock to-morrow, 


May 28. 


thereby conform his conduct to the will of the Presi- 
dent; in appointing another to succeed him, for no other 
reason but because he would not conform to his will; and 
in assuming the responsibility of doing himself, what 
was intrusted by law to the discretion of the Secretary 
of the Treasury alone, the President was guilty of an 
| usurpation and abuse of power, and a violation of the 
Constitution and the laws, 
Resolved, That in taking these steps a few weeks be- 


Convention met at 10 0’clock, A. M. | fore the meeting of a new Congress, recently elected 
Mr. Ingersoll, from the committee for that purpose, | by the people, and clothed with the authority of the 
reported a memorial to Congress which was read, and | people, so that he might thereby be enabled to inter- 
on motion was ordered to be printed, and a copy fur-) pose his veto power, and frustrate the intentions of the 
nished to each member. | representatives of the people, unless two-thirds of both 
‘The names of members were then called, after which | houses should concur—he was guilty ofa vivlent en- 
the Convention adjourned. croachment upon the rights of the people,as they were 
3 o’clock P. M. Convention met, and on motion ad- | intended to be secured by the Constitution. 
journed to meet at 10 o’clock, A. M. to morrow, Resolved, That in assigning asa reason for this en- 
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croachment, that a majority in Congress might be, and | nies to Congress the power to place the people’s mo- 
probably would be, bribed or corrupted, he was guilty | ney in the hands of officers whose appointment would 
of an unwarrantable assault upon the character of the | not devolve upon him, is adverse to the 2d section of 
representatives of the people, an unjust and fatal dis- | the 2d article of the Constitution. which proves that 
paragement of the representative system,and a destruc- } Congress may vest the appointment of certain Officers 
tive outrage upon the whole schemes of our govern- | in other hands than the President’s. 

ment; amounting in fact, to an assertion, that there was Resolved, That the 8th section of the Ist Article of 
no virtue but in the government of a single man, or the Constitution renders all the officers and departments 
what is properly denominated an absolute despotism. — of the Government subordinate to the people by their 

Resolved, ‘That by these means, he has unlawfully | representatives in Congress,thereby denying the power 
seized upon, and still holds in his own custody and | claimed by the President in this Protest, which would 
power, the whole treasure of the United States, having | render him superior to all the Departments of the Go- 
thus rer.>ed it from the place where it was deposited | vernment, and to the people themselves. 
by law, and where it was declared by Congress, and; Resolved, That if these assumptions, thus boldly put 
known by the people, to be secure, and where, too, it | forth by the President, under the influence of evil pas- 
was subject tothe power of the representatives of the | sions, and evil counsellors. should be unhappily sanc- 
people, into places of his own selection, of whose suf- | tioned by the people, an entire and radical revolution 
ficiency there is no evidence, and where it is as much | will have been affected in the form of our government, 
beyond the proper control of Congress as the treasury | the whole of its powers being thereby deposited in the 
of the General Post Office, and may, for ought we | hands of the President alone. 
know, be equally mismanaged, wasted, or bestowed, Resolved, That such a sanction of the powers claimed 
for corrupt purposes, upon favorites and partisans. by the President will lead directly to the destruction of 

Resolved, That the refusal of the Secretary of the | our liberties and the establishment of a despotism. 
Treasury to restore the ppblic moneys to the place of | Resolved, That we cannot sufficiently express our 
their lawful deposit, after one House of Congress has | gratitude to the majerity in the Senate of the United 
declared the reasons for removal to be insufficient, is | States for the patriotic energy and unsurpassed talents 
contrary to the plain spirit and meaning of an ect of with which they have maintained the cause of the Con- 
Congress, is a manifest disregard of law, and justly | stitution, and withstood the assaults upon their Consti- 
awakens a suspicion that the public moneys have been | tutional rights and privileges, and especially for the no- 
squandered or lust, and therefore cannot be restored— | ble firmness with which they exposed the usurpation 
a suspicion strongly supported by the notorious fact, | and abuse of power commmitted by the Executive in 
that secret and contingent drafts were drawn by the | seizing upon the public purse; hurled back the disre- 

Secretary of the Treasury, to the amount of millions, | spectful and unconstitutional attack upon their charac- 
not for any service of the Government, but for the ser- | ter and privileges in the unprecedented paper called a 
vice of selected Banks (in one of which he was himself | protest, without suffering it to remain to defile their 
a stockholder) and to supply their wants, and which proceedings; rejected the Executive commentary upon 
suspicion cannot and ought not to slumber, until the that unwarranted paper, without attempting to solve 
people’s money is again publicly counted down in the the perplexing question, whether it was an explana- 
sight of Congressand the people, atthe place where | tion, or whether it was aretraction, which has so much 
they declared it to be secure. puzzled the supporters of Executive pretensions; and 
Resolved, That in witholding from the Senate for for the dignified rebuke conveyed in their answers to 
now almost six months of their session, the nomination | the insulting message which accompanied the renomi- 
of the Secretary of the Treasury, who was the instru- | nation of the so styled Government Directors of the 
ment of his unlawful will, so that the Senate might have | Bank of the United States, as well as for the second 
no opportunity of acting upon his appointment, the and more decided rejection of the nomination thus at- 
President has been guilty of a gross disregard of the tempted to be forced upon them, in contemptuous vio- 
constitutional rights of that body, a violation of the | lation of their clearest rights. 
true meaning of the Constitution,and a dangerous indul-{ Resolved, That our gratitude is also due to the ma- 
gence of an arbitrary spirit which respects neither law | jority in the Senate of the United States, for giving a 
nor right, and has no deference whatever for the co- | ready ear and the mst prompt attention to the memo- 
ordinate branches of the Government. | rials of our fellow citizens, and to those intrusted_ with 
Resolved, That in these acts of the Executive Go-| their conveyance and care, listening to their com- 
vernment of the United States, which have disordered | plaints, discussing their reasons, and doing what they 
the currency, destroyed confidence, and produced uni- | could to redress the grievances complained of, and this 
versal and increasing distrust and distress, are to be | too, when the doors of the Executive mansion were pe- 
found the plain and adequate cause of that unhappy | remptorily closed against the delegates of the memo- 
change, by which a nation prosperons, and happy, and | rialists, and those delegates sternly refused admission 
blessed by a gracious Providence with the means of | to the presence of the President to lay before him the 
continued prosperity and happiness, has been plunged | representations of the people suffering under his rash, 
into embarrassment and suffering, for no discernable | jjl-advised and unconstitutional interference with the 
reason but because such is the will of asingle man, who | currency, and, if possible, by means of correct infor- 
ought to be their servant, but acts as ifhe was their mas- | mation, to turn him from the destructive policy he was 
ter. pursuing. 

Resolved, That the acts of usurpation and abuse, al-| Resolved, That one of the principal means employed to 
ready noticed, bad as they are in themselves, are far | accumulate power in the hands of the Executive, where- 
transcended by the alarming and unconstitutional doc- | hy he has been emboldened thus to seize upon the 
trines deliberately put forth by the President in the pa- | public purse, tamper with the currency, to introduce 
per styled a Protest, in which there is a declared as- | disorder and distress into all the operations of business, 
sumption of Executive power,in direct opposition to the to insult and menace the Senate, and to attempt to as- 
theory of our Government, and the literal provisions of | sume to himself all the powers of government, is to be 
the Constitution. | found in the possession of the appointing power, so ex- 

Resolved, That ours is a Government of the people, | ercised that the whole body of officers, high and low, 
and that all public officers are mere organs of the peo-' throughout the United States, should be made to feel 
ple, responsible to them, and to the laws which they | their dependence upon him, and upon him alone, and 
enact, and not to the President, who is himself an} all who sought for office, tolook to him alone, and that 
agent, and not a ruler. | both should be instructed, that, their tenure and 

Resolved, That the claim of the President, which de- | their hepes were to be maintained only by active sub- 
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serviency to his will, as paramount to every other 
consideration, even that of duty, and the public wel- 
fare, and thus a body be established, entirely devoted 
to his purposes, whatever they might be. 

Resolved, That the only corrective of this abuse of | 
the appointing power of the President, is to be found | 
in the full use of the Constitutional control of the Se-| 
nate over appointments, and that in our opinion under | 
the extraordinary circumstances in which we are | 
placed, this control ought to be exerted and applied to | 
the whole extent of its Constitutional limits; and par- | 
ticularly to every case where an appointment is made | 
of a member of Congress, which may be suspected to | 
be, or even have the appearance of being, the reward | 
of conforming his representative conduct to the will of | 


the Executive rather than to the will and interest of | 
his constituents, or may have the effect of rescuing 
him from accountability to his constituents; and that in 
such exertion of their Constitutional control, by some 
signal example to which a growing and alarming abuse, | 
dangerous to our liberties, and destructive to the prin- | 
ciple of Representative Government, the Senate will | 
be supported and upheld by the people, and be acting 
according to the true spirit of the Constitution. 
Resolved, That the Senate is now the refuge of Con- | 
stitutional freedom, where it must be preserved and 
protected until the people shall have the opportunity | 
of extending to it their own protection by the ballot | 
box, (as the recent elections in Virginia and New York, 





wisdom, as it was to the regard that is due to the rights 
of the citizens, and equally betrays a weak mind and a 
despotic temper, already surrendered to the dominion 
of flatterers, and unable to bear the plain language of 
republican simplicity and truth, 

Which resolutions except the third, were unanimous- 


'ly adopted. The third resolution was adopted, Mr, 


Bull of Bradford, Mr. Drinker of Susquehanna, and Mr, 
Frick of Northumberland, alone voting against its pas- 
sage, giving as their reason that they deemed it inex- 
pedient, but stating also that they had no objection to 
the principles it contains, 

Mr. Reed from the committee to prepare an address 
to the People of Pennsylvania, reported the following, 


which was read by Mr. J. M’llvaine, and unanimously 


adopted. 
Address to the People of Pennsylvania. 


A Convention of delegates from the several counties 
of Pennsylvania, representing those of their fellow citi- 


| zens who disapprove the recent measures of the Nation- 


al Executive, and who attribute to those measures the 
excitement, alarm and pecuniary distress, now pervad- 
ing the country, have assembled and deliberated upon 
the interesting questions submitted to their considera- 
tion. From the commencement of their session to its 
close, the idea has been constantly present to their 
minds, that the occasion and the objects which called 


| them together are of unspeakable importance to the 


and the demonstrations in Pennsylvania assure us that | freedom and happiness of their common country, They 
they will do,) and while we view with admiration the | believe, that at no former crisis, since the Whigs of the 
constancy and ability which have so strikingly distin- | Revolution uttered their defiance of arbitrary power, 
guished the conduct of the majority of that body, we | and staked life and fortune and sacred honor upon the 
earnestly conjure them to continue to watch and to re- | issue, has the call been so peremptory upon all those 
sist the efforts of unjust power, in every shape it may | who love their country, whatever may be the modifica- 
assume, and to advise and approve nothing which may | tions of their republican creed, or whatever their party 
have a tendency to advance its schemes or consolidate | name, to rise up in defence of the first principles of the 
its strength, government, and, by united force and hearty co-opera- 
Resolved, That we appreciate, with heartfelt grati- | tion, to restore the constitution and the law to their just 
tude, the patriotic firmness of the minority in the House supremacy, over the rulers of the land. 
of Representatives of the United States, and the dis- 


ot Re The more we have compared sentiments with each 
tinguished ability with which, under every discourage- | other, the more intense and deep seated has this feeling 


ment, they have exerted all their powers to maintain | become. Under its guidance we have adopted a series 
the Constitution and the true policy of the country; | of resolutions, to which we respectfully invite the can- 


they have been voted down by determined majorities, | did attention of the citizens of Pennsylvania, and of the 
and sometimes cut off from discussion by the previous 


whole American people. To its paramount influence 
question, but the light they shed upon the great topics | 


of debate, has spread through the Union, and is now | 
rapidly making its way to the minds of their country- 
men, whence it will return to the Representative 
Chamber, and finally triumph over the blindness of 
party attachment, 

Resolved, That with the expression of our gratitude | 
to the patriotic minority in the House of Representa- | 
tives, we would encourage them to persevere, assured, | 
that whatever may be the strength of the majority in | 
the House, the great majority of the nation is already | 
with them, and that is a majority that will make itself | 
heard. 

Resolved, That instead of retrenchment, economy 
and reform, there has been an extravagant and unac- | 
countable increase of expenditure, until the sum ex- 
pended by the government has amounted to no less a | 
sum than twenty-two millions of dollars within the last 
year, independently of what was applied to the pay- 
ment of the public debt—at the same time offices have 
been multiplied to increase the number of Executive 
favorites, and the money of the people has been lav- 
ishly bestowed in salaries and rewards and extra allow- 
ances. 

Resolved, That the refusal of the President to re- 
ceive committees of our fellow citizens, who respect- 
fully waited upon him from various parts of the United 
States, to offer to him information upon the effect of 
his measures, and to request that his policy might be 
changed, so as to relieve the country from the severe 
distress he had brought upon it, was as contrary to true 


we attribute the uninterrupted harmony which has 
marked the proceedings of a Convention, belonging to 
no party in the politics of the state, but composed of 
individuals from almost every party, who, without 
yielding their own distinctive opinions, are yet prompt 


| at the call of common danger, and ready to contend at 


the ballot box, side by side, for the injured principles 
of the constitution, and for their common rights as citi- 
zens ofa free republic. To extend this feeling more 
widely through the state, and to produce a correspond- 
ing harmony of action upon the great national questions 
now at issue, is the sole object of this brief address. If 
our efforts be successful, the struggle for power be- 
tween the people on the one hand, and their elected 
servant on the other, can no longer be doubtful: and a 
lesson will be taught, so useful to the cause of rational 
freedom, as to entitle this generation to the gratitude 
of all succeeding ages. 

Have the Convention overrated the importance of the 
present crisis? Is it not true that our community is at 
this moment excited and alarmed beyond all former ex- 
ample—that the permanency of the Union, and the sta- 
bility of republican institutions, have become subjects 
of fear and reasonable ‘doubt, and that for such doubts 
and fears, abundant cause is furnished by the ruinous 
career of the national executive ? Let the people judge 
for themselves, by reference to facts, with which all 
are familiar, and which no one will deny. Let them 
examine the doctrines asserted by the President in re- 
ference to his own powers, and say whether he does not 
claim the whole sovereignty of the nation and disregard 


of 3 


si 


a ek 8 nee eae 


rN 


some 


et Pipe 
stan ae 


EP oN he. oD 


, | 
rs 
b 











366 


all the checks which the constitution has provided 
against arbitrary authority. Let them observe among 
the fearful omens of the times, how these doctrines are 
propagated by every means which an extended influ- 
ence over the public press, and an unlimited command 
of the public treasure, have placed within his reach— 
how principles inconsistent with all rational liberty are 
openly proclaimed by his blinded and corrupt adhe- 
rents, in the name of freedom, and under the guise of 
democracy. Let them mark how the power of the na- 
tional government has been brought to bear upon the 
independence of the state sovereignties; and refer- 
ring to their own commonwealth for an example, at 
once recent and impressive, account for the vascilla- 
tions of its executive and its legislature, under the at- 
tractive influence existing at Washington. Let them 
study the history and investigate the accounts of the 
general post-office, and they cannot fail to perceive that 
the good of the people and the law of the land have 
been contemptuously set aside by this administration— 
—that a department created for general convenience, 
has become a mere engine of party operations, its reve- 
nues squandered among hungry partisans, and its value 
as a vehicle of sound information utterly destroyed. 
Let them number, if they can, the armies of office-hold- 
ers and office seekers who swarm through the country, 
and whose only rule of action and opinion is the com- 
mand of their chief; and let them observe, how the 
number and compensation of officers has been increas- 
ed, and these officers arrayed like a stand.ng army, at 
allour elections, with the approbation of him who, while 
the oath of office was yet warm upon his lips declared, 
that to reduce the expenses of government, and prevent 
the interference of public officers with the freedom of 
elections, should be cordial objects of his administration. 
Let them remember that a large portion of the House 
of Representatives influenced by the fear of punish- 
ment, or the hope of reward, and surrendering their 
freedom of thought and action, have tamely passed un. 
der the yoke of the executive; and that, but for the pa. 
triotic stand which the Senate has made in the citadel 
of the constitution, this famed republic, the beacon 
light by which all other nations have steered in pursuit 
of freedom, would now be a monarchy in every thing 
but name. 

That the pretensions of President Jackson, if admit- 
ted by the Senate and the people, as they have already 
been by the House of Representatives, would render 
this government a monarchy and not a republic, is evi- 
dent from the paper which he presented to the Senate 
asan exposition of the authority claimed by the Presi- 
dent. In that singular document he adopts as a basis 
the powers exercised by the king of Great Brirain, 
when the royal prerogative was most widely extended; 
and, so far from recognizing the principle of our con- 
stitution, that all powers not granted by that instrument 
are to be regarded as withholden, he claims every attri- 
bute of sovereignty not expressly prohibited by the let- 
ter of the constitution. Let this claim be admitted, and 
it will be useless for Congress to enact laws, or for the 
judiciary to decide upon their construction. The Presi- 
dent will understand them as he pleases: he will set 
them aside if they interfere with his plans—and, when 
some excuse for the disregard of his official oath is re- 
quired by an insulted people, those immaculate advisers, 
who surround the throne, will find it in his zeal for the 
maintenance of public morality, by precept at least, if 
not by example. 

The monarchial feelings of Gen. Jackson will be 
found to govern his practice in its most minute details. 
Like the weak kings, of whom history furnishes too 
many examples, we find him surrounded by a few inter- 
ested favorites, who, by flattering his vanity, and sti- 
mulating his passions, maintain exclusive possession of 
the rovalear. Through the barriers thus created, the 
language of truth cannot pass, nor can his constitutional 
advisers expect to enter, unless upon conditions of en- 
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tire subserviency. Nay, the very delegates of the peo- 
ple of the United States, instructed to bear to the Pre- 
sident a statement of their grievances, have either been 
refused admission into the palace of their Cesar, or, 
when admitted, have been denied the opportunity of 
making known their views. 

Surely the factsto which we have thus briefly ad- 
verted, and which our limits forbid us to present in de- 
tail, wonld afford a sufficient and satisfactory explana- 
tion of all the alarm which exists in the country. Instead 
of being surprised at the universal agitation of the pub- 
lic mind, while tyranny and corruption thus walk naked 
in the light of day, we should wonder rather at the pa- 
tience and forbearance of the American pécple. And yet 
their causes of complaint go far beyond a mere mal- 
administration of the general government. For the first 
time in the history of this country, the power of the 
executive has been so exerted as to interfere with the 
business and ruin the prospects of private individuals, 
The currency has been deranged, produce depreciated, 
labor deprived of its wonted employment, commerce 
and manufacture paralyzed, and this not by the regular 
legislation of the representatives of the people, but by 
the act of one man, who, in his rage for conquest, has 
set himself above the people and the law. Not satisfied 
with warfare upon co-ordinate departments of the gov- 
ernment, he has commenced hostilities against the credit 
and currency of the country, by the sudden and unwar- 
ranted removal of the public deposits from the Bank of 
the United States. To this outrage upon rights secur- 
ed by law—to the spirit in which it originated and the 
manner of itsexecution, and more especially to the total 
insecurity in which it has left the public treasure, and 
the schemes for flooding the country with wortiless 
paper which sprung up simultaneously with the remov- 
al of the deposits, are to be attributed the unexampled 
pressure which all classes feel in their pecuniary affairs, 
By this act of the President, a wound was given to pub- 
lic confidence, which years will probably be insufficient 
to heal. Ina country like ours, where capital is small, 
and enterprise unlimited, industry must be crippled 
whenever credit is shaken. The credit of our country, 
has not only been shaken, but almost destroyed by the 
conduct of the administr. tion; and the consequences 
are what the most ordinary understanding might easily 
have foreseen, that a people who one year ago were 
prosperous in a pre-eminent degree, are now plunged 
in distress, with the gloomy prospect of almost univer- 
salinsolyency. As this cause concurs, with a probable 
necessity of winding up the affairs of the national bank, 
by which forty millions of dollars must be withdrawn 
from active employment in the business of individuals, 
it fully;explains all the embarrassments of which the 
people have complained in their memorials to Congress, 
and of which no human foresight can perceive ther ter- 
mination. 

If we look first at the effects of this measure upon 
the commerce, industry and happiness of the country, 
and then refer to the reason by which the President pro- 
fesses tobe governed, we shall be struck with surprise 
at the total insignificance of the one in comparison with 
the other. And we cannot but wonder at the reckless 
audacity which could hazard so many interests, and de 
stroy so much property, in order to accomplish so little 
of public or private good. It is true, he puts in the 
foreground his extreme tenderness for the morals of the 
people and mourns over the alleged corruptions of the 
bank, as striking at the foundations of civil liberty. But 
why limit the operations of these feelings to the single 
example of the Bank of the United State? Why not 
restrain his own immediate officers, the friends of his 
bosom, and the constant associates of his councils, from 
influencing elections by bribery and force, and from 
the wanton expenditure of public money, in order to 
secure the succession to a candidate of their own. Why 
such long suffering with the abuses, and corruetion, 
and total insolvency of the post office department; and 
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why his patronage of men and presses, whose daily 
practice sets truth and morality equally at defiance ? 


The answer is obvious from the facts of the case. His 
new-born zeal for public morals and civil liberty is a 


single edged sword, harmless to his friends, and formi- 


dable only to those whom he considers his enemies ;— 
and the probability is that if the Bank of the United 
States, had accepted his offer to become an ally in his 


war against the constitution and the people, the Presi- 


dent would have discovered far stronger reasons for pro- 
longing its-existence, than he has been able to give for 


its condemnation and destruction. 


In the preparation of this address, many topics have 
occurred to us, which might profitably be discussed, as 
calculated to throw light upon the condition of the go- 
vernment, and the prospects of the country: but anx- 
ious to be brief, we have contented ourselves with a re- 
ference to such prominent facts as may show the dan- 
ger of our position, and the absolute necessity of some 
vigorous effort on the part of the people. ‘he question 
next arises, what shall the people of Pennsylvania do 
to restore the integrity of the constitution, and regain 
the lost happiness and repose of the community? Let 
them denounce the ruinous policy of the present admin- 
istration, by their votes at the next elections fer Con- 
gress and the Legislature. Let them take their stand, 
once more, on the side of justice, liberty and reason; 
and supported, as they will certainly be, by Virginia 
and New York, they will present a force which no pos- 
sible combination among the partizans of the oppressor 
can successfully oppose. To prepare for that election 
and to bring about an effective co-operation on the part 
of all who disapprove the acts of Executive usurpation, 
has been the great object of this Convention. Thus far 
we have succeeded beyond our most sanguine hopes, 


and we part with the assurance that the good work of 


conciliation here auspiciously begun, must go on and 
produce a rich harvest of good to our beloved country. 
We entertain no doubt, upon the evidence which sur. 
rounds us, that a large majority of the people of Penn- 
sylvania agree with us in opinion upon the great nation- 
al questions to which we have referred, and we believe 
that when our adversaries shall find all efforts to divide 
and distract us unavailing, they will retire from a con- 
test which holds out to them no prospect but defeat, 


The followmg proceedings were presented by the 
chair, which were ordered to be inserted in the minutes 
of the Convention. 


At a meeting of the citizens of Westmoreland county, 
opposed to the usurpations of the national Executive, 
held at the house of Abraham Horbach in the borough 
of Greenburgh, on Thursday, the 22d day of May, A. D. 
1834, James Nichols, Esq. was called to the chair, and 
Col. James B. Oliver appointed Secretary. 


On motion, the following resolution was unanimously 
adopted: 


Resolved, That William H. King and James Nichols, 
Esquires, of the Borough of Greensburg—Jesse Leppin- 
cot and Christopher Painter of Mount Pleasant, Wm. 
T. Niccolls of Pleasant Unity, John Snodgrass of New 
Alexandria, and Col. Noah Mendal of Ligonier, be a 
committee to represent the views of this meeting to the 
Convention to convene at Harrisburg on the 27th inst. 
and that they be a standing committee of correspon- 
dence for the county of Westmoreland. 


JAMES NICHOLS, Chairman. 
Attest J. B- OLIVER, Secretary. 


Adjourned. 
The Convention met at 3 o’clock P. M. 
Mr. Ingersoll, from the committee to prepare a me- 


morial to Congress reported the following, which was 
unanimously adopted: 


[The Memorial will be published hereafter, } 
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On motion of Mr. Randall the following resolutions 
were adopted. 

Resolved, That a committee be appointed to repair 
to Washington to present the memorial to the Senate 
and House of Representives of the United States. 


Resolved, That the committee be authorized, to pre- 
sent to each Senator and Member of the House of Re- 
presentatives of the U. S. a copy of the proceedings of 
this Convention. The following committee was accor- 
dingly appointed. 

Committee to carry the memorial to Congress: 


John Sergeant, James Wilson, 
John Reed, John Britton, 
Josiah Randall, John G. Miles, 

_ John P. Wetherill, Joseph Paxton, 
David Woelpper, Robert C. Hall, 
William Darlington, Henry Drinker, 
William Eyre, James M. Russell, 
William Wright, James Taylor, 
Thomas M, Jolly, John S. Riddle, 
Samuel Carey, Charles W. Churchman, 
George Weber, George Darsie, 
Christopher Loeser, Robert Cunningham, 
John Beitenman, Thomas Williams, 
David Krause, John B, Wallace, 
Frederick Eichelberger, David M’Murtrie, jr. 


On motion of Nathan Sargeant, the following resolu- 
tion was unanimously adopted: 


Resolved, That the Hon. John Sergeant be respect- 
fully requested to furnish, for publication, a copy of the 
remarks made by him on Tuesday last, on presenting a 
resolution condemnatory of the conduct of the Presi- 
dent of the United States, 

On motion of Mr. M’Connell: 

Resolved, That this Convention be styled a Conven- 
tion of Delegates from the Citizens of Pennsylvania op- 
posed to Executive usurpation and abuse. 

On motion of Mr. Randall: 

Resolved, That the proceedings of this Convention 
be signed by the President, Vice Presidents and Secre- 
taries, and the several members of the convention; and 
be published in all the newspapers in Pennsylvania op- 
posed to Executive usurpation and misrule. 

On motion of Mr. Randall: 

Resolved, ‘That the thanks of this Convention be 
presented to the Hon. Joseph Lawrence, President, and 
his associates, Vice Presidents of this Convention, for 
the dignity and impartiality with which they have pre- 
sided over this body. 

Resolved, That the thanks of this Convention be also 
presented to the Secretaries, for the manner in which 
they have performed the duties of their office. 

The Convention then adjourned sine die. 


JOSEPH LAWRENCE, President. 


Vice Presidents. 
Ner Middlesworth, 
Henry Frick, 
John Vincent, 
James M’Sherry, 
George Harrison, 
Frederick Eichelberger, 
Neville B. Craig, 
Samuel M’Keehan, 
J. M. Russell, 
Samuel Grosh, 
Peter Addams, 


David Woelpper, 
Secretaries. 


John Williamson, 
David Krause, 
Thomas M. Jolly, 
William Jessup, 
Edward Olmsted, 
Samuel C. Tait. 


. ee a 
Bit ES ee pS [nn 4 ei Prats “-s at 
rt CF ere en “ “ - 


MS ee 


He 


nS: 


eet re 


sire Se 


iad 


ian 
oes 3 
wae 


ey, ail 
SS ed 


ent 
a ae hs 


oh 
* a 
Oe | 
te 
+ 
: 








368 


——_— 





From the Pennsylvania Inquirer. 


THE LOCUSTS. 
EXTRACT TO THE EDITOR, DATED 
Philadelphia County, May 29th, 1834. 


However regular the Locusts have been in the year 
and month of their re-appearance, they were not so ex- | 
act to the day appointed them in the papers—they 
came forth freely on the 18th, 20th, and 22d, as well 
as on the 25th of May, and still continue to issue from | 
the ground. Fora few days before they were seen, 
their holes were opened, to the air, andthe boys, by 
pushing down a straw or stick for a few inches, drew 
up the Locusts, still enclosed in their shells, grasping | 
the extremity. In digging about fruit trees several | 
weeks ago, numerous holes, not yet perceptible above 
ground, indicated the numbers preparing to crawl out, | 
and a farmer told me, that when he ploughed an or- | 
chard, to plant early potatoes, he could have covered | 
the potatoes with locusts, they were in such quanti- 
ties; and he attributed the loss of three fine pigs, to an 
indigestion by consuming them. Whether this was the | 
true cause of death I cannot decide, but that the lo- | 
custs form a very acceptable variety of food for domes- | 
tic poultry, is very apparent, from the avidity with | 
which every description pursue and devour them.— | 
I recollect being informed by an experienced sports- 
man, that during one of the periodical accessions of | 
the locusts, he tried in vain for three days, to obtain a/| 
trout in the streams of Northampton, as the fish were | 
so well fed with locusts, they would not bite at any of | 
his baits. 

I see that ducks leave the creek, and neglect food 
they generally desire, such as the roes and cleanings 
of shad, to range the woods after locusts, and when | 
they fall upon the water, there is an eager scramble 
for them; while chickens and guinea fowls,rambling at a | 
distance from the farm house, keep a sharp look-out | 
for all that reach the ground. 


A lady who recollects their last appearance says, that | 
season was very favourable for poultry, and large quan- | 
tities were raised, with little care of the hen wife. 

I think all kinds of birds abound anusually in the | 
woods this spring. 

When the locusts ascend from the earth, which I | 
think they do inthe night, they crawl up some ad- 
jacent tree, fence, or other convenience, and wait the 
developement essential to their perfection. The air, | 
the temperature, and the vital functions with which | 
they are endowed, increase their size and form. The 
colourless membrane which covers the entire body and | 
limbs, dries, separates from the living parts, and be- | 
comes a transparent shell, which, splitting in the form 
of a cross upon the back and head, according to a regu- | 
lar and uniform structure, the winged insect appears,and | 
gradually assumes its full colours. 

In deliveringfitself from its original covering, it holds | 
tenaciously by a small twig, leaf, straw, or fibre. The | 
tail and body appear to be first released, as I have found 
several held by the head within the dried membrane, 
and some retained by a wing and leg. 

In a few instances, either from positions or weakness, | 
the ordinary processes have failed, and the locusts re- | 
main firmly enclosed in an unopened shell. Where 
any difficulty of this kind appears, the black ants seize | 
upon the feeble and devour them. I saw one thus at-| 
tacked while yet pa!pitating with a vain effort to es. | 
cape. These assailants know well how to discriminate; | 
for the locusts, after being extricated from the shell, | 
remain upon the trees to dry their wings, which gradu- | 
ally unfold, and gain full vigor, size and color; but tie | 
abortions are alone assaulted by the ants. 

I do not know whether the locusts have originally | 
been deposited under or near certain trees, or whether | 








they select after issuing from the ground; but, appa- 


rently, they affect some descriptions more than others. 


MISCELLANEOUS. 
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Their holes are mostly to be found under fruit trees in 
an orchard. But forest trees are covered with the living 
locusts, I have observed them on cherry, apple, pear, 
chestnut and cedar trees, in abundance; an old lombar- 
dy poplar was very full; on a small branch about two 


| feet long, I counted 15 shells and 11 locusts awaiting 


their full powers; and a small stalk with leaves, not a 
span in length, had 12 shells on it. I have seen 3 shells 
crowded upon the top of each other, and these desert- 
ed. The leaves of a poison vine, running round an ash 
tree, were very full of exuvie, crowded upon each 
other, as were the leaves of the butter nut also, and 
those of the black oak. There are many on the rough 
bark of the American poplar, on the black mulberry, 
red maple, the leaves of which are dotted black by the 
late frosts; on young sassafras anddogwood. But Il have 
not seen any shells or locusts upon the button-wood, 
green or weeping willow, wild cherry, hickory, shell- 
bark, beech, black walnut, or gum trees. The stalks 
of rye in an orchard, and the fields about it, are much 
frequented by them, 

Their organs of voice, or noise, are not perfected 
immediately after they are extricated from the shell; 
they seem to require a few days rest, and increased 
strength, and full organization to prepare for this exer- 
tion. In the country they were heard feebly on the 25th; 
on the 26th and 27th more loudly; sounding in the 
woods with a noise something between that of a chick- 
en-cock, when he warns his wives of a distant hawk, 
or expresses his disapprobation of their quarrelling, and 
the croaking of a tree frog. Insects of all kinds are 
abundant: catterpillars devour the leaves of fruit trees, 
and small flies anticipate us with cabbages, egg plants, 
radishes, &c. 

30th May. The locusts continue to issue from the 
ground to-day in undiminished numbers —a multitude 
of holes, of a diameter freely to permit their passage, 
seem to accompany the ramifications of the roots, espe- 
cially of old fruit trees, and in some places, give the ap- 
pearance of an earthen sieve covered with their aban- 
doned shells. 

2d June. Thecold rain on the first of June, and 
previously, arrested the perpetual roaring, to which 
the noise of myriads may be assimilated, but a slight 
cessation of rain and increase! temperature in the 
middle of the day, again permitted it to resound.* I 
believe the organs which yield this noise are peculiar 


' only to the males, being connected with the sides, and 


forming a kind of inflated, closed, crimped ruffle, which 
dilates and vibrates at their will. When in full roar, 


/ the chorus is like the accord of watchman’s rattles and 


humming tops! What are the shapes which this in- 
sect assumes in its previous transformations, | am una- 
ble to state, and have no reference at hand to inform 
me. 


*It is easy to judge of the external temperature in 
the morning before you rise, by the thermometer of 
their cries. During the northeast wind all was silent 
this morning—with a south wind all is noise, 


Sarrer.—The following are the respective weights of 
ten sheep, raised and fattened by John Bradley, (for- 


merly of Chester County) of Carnarvon township, Lan- 
caster county. 


Ist. 189 lbs. 6th. 123 lbs. 
2d. 146 7th, 119 
3d. 139} 8th. 110 
4th. 135 9th, 108 
5th. 129 10th. 1064 
738} 5664 
5664 
10)13054 





1304 average weight. —Penn Jug. 
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